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3 © PREFACE, FO 
4 8 the a fabjet of the late tn will projet: Et 
"on time, become [4 topic of general conver ſatio;', 
and perhaps, of legiſlative diſcuſſion, it may be ( 
uſe to exhibit to the public an impartial view of; 105 
queſtion. —For this purpoſe I have made the folloc. 
ing collection, in which will be found, th 
pers relating to that caſe, together with the opinio 
| | of ſeveral « d iſtinguiſhed law. charafters upon it.— | 
Theſe opinions being different, tie public muſt d. 
A cide bya compatiſon/ of the” arguments adduced i 
their ſupport, —1t t is true, that ten of the gentlem: 
| concur in one opinion, and only three in the other 
but reaſon, and profe N. onal. eminence, and not nus, . 


bers, 1 70 ö in a.  contregerſy A this e. 
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wy the 26th Schon of the 8 81 8 late of. News ; 

York, i it 1 95 7 55 That ſherifls: and coroners be annu - 

y appointed, and that no perſon ſhall be capable of holding ei- 

0 the. faid offices for more than ſour years ſucceflively, nor 

_ the ſheriff of holding any other office at the ſame time, ny r 

1 5 &Rion of the act for regulating elections, itig.enacted, hat, _ 4 

one Ing of Cors ſhall deliver. the ballots and poll-lifts, ſealed © 1 

| Wits ſheriff of. the. co , and, by the tenth ſection of the: „ 

8 it is ane Hh 7 Hes and every. brow —_ 4 

reſpeRive caunties. s Nate. on recei e faid en- 

clofures, wi 5 15 1 3 * 54 aber arid, without, 

Opening or inſpectin e, or àny or of them, put the, 

Aid encloſures, Sy apa, of them, 2 one box, which ſhall be 

well cloſed and ſaaled up by bim, under his hand and ſeal, with 

the name of his count OED on the box, and be delivered by 

him into the office of de ſecretary of chis fate, whete the ſamg 

hall be ſaſely kept by the ery; or his deputy." By the ele- 

venth ſection of the {aid act, all queſtions ariſing on the canvaſs 

and.eftimate of the votes, or on any of the proceeding therei1 

ſhall be determined by a majority of the members of the 7 of 5 

committee attending, and their judgment ſhall be final, an tk 

oath of the canvaflers xequites them faithfully, honeſtly, and 711 2 
tially to canvaſs and eſtimate the votes contained in the boxes = 

livered into the office of the ſecretary of this. ftate by the 5 

1 of the ſeveral counties. N 

On the 17th of February, 4792, Richard R. Smith was ap- 

pointed ſheriff of the county of Otſego, and his. commiſſion 

gives him the cuſtody of that county Ma) the 18th of February, 


4792. On the 13th of January,, 1992, he writes a letter to 


council of appointment, informing : them, that as the, year. for 
Which he was 


Pons * near * e be —"_ Wee a, 
e 


RA 


njamin "Gilbert to the . of Tri of the 12 


7 
: 4 


| On the- 
—_— 


county, wich a commiſſion, in, the uſual form, to keep the 
County until the 17th of February next. His comes Was ; 


delivered to Stephen Van Renſſelaer, Eſq. . on the 13th of Apri 
laſt, to.be forwarded b 1 to the ſaid Benjamin Gilberk - 
de affidavit of the faid Benjamin Gilbert, herewith delivered, 


appears, that he qualified into the office of ſheriff on the rick Vs 
day of May, 1792. On che firſt Fueſday in April, 1792, Rich- 


ard R. Smith was elected ſuperviſor of the town of Otſego, in 


Fe | 0 county, and, on the firſt Tueſday in May, took his feat at 


the board of ſuperviſors, and aſſiſted in the fit of loan 
officers for the county of Otſego... By the 12 of Richard 


R. Smith, herewith delivered, it appears, that the ballots taken 


in the county of Otſego were delivered to him as ſheriff, and by 5 


dim eneloſed in a ſufficient box, on or about che gd of May 


which box he then delivered into the hands of Fan n a4 


Perſon ſpecially deputed by Him for tlie oſe of deliveting the 
_ faid box into the hands bY Sherk Tepe of ai ſtate, "which was 
5 accordin done, as appea vow er from the n 
A ſmall bundle of paerien oſed and ſealed, was delivered t 
the ſecretary with the box, on which is written, e e, 
the town of Cherty-Valleys in the county of Otſe "Richard 
R. Smith, ſheriff.” Several affidavits; herevich 4 vered, fla 


certain lade reſpeRttig this 9 bundle, we to be the” "i 


nee. 7 n 
On this caſe wif ae ep” ke I obeys 


1. Was Richard R. Smith the ſheriff, of the county TI 


when he received. and forwarded the Wage by 25 ſpecial des 


164419. 


3. Can the joint committee nts; the votes. When 
them in two. parcels, the one contained in. a box, and the. other 
contained in a paper, or ſeparate bundle? Or, i ON 

4. Onght they. to IT thoſe ee boys and-1 
| the others? | To) he a rs 


N {Ka i 1 18 LO 34 I #\ Tp 
2. If be vs bot eng can the votes ry =o 
_canvaſſed? _ fad 


uy the ballots, to B. Hovey, h ks ſpeci deputy, who. ſet 'ou; 
Was taken ſick on his journey; a 

Thompſdn, his clerk, who delivered it into the fect e 6 0 
W the votes of * to be eee 


11 aged ki th « fwelifPor”” Tioga tak N 4 


deliveted {Hs box to 1. | 


14 * x 


0 


RN a Sa a 108 
n L: 1 N T O . 
1 thit the ſheriff of Clinton, wn ke. 

N The 


147 8 BY: 215 Th fn 
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2 AE Anden of the office of ſheriff in England, W wy | 
= Amiited by ſtatute to one year, great inconveniences were 
225 e 3s well wy ſuitors as by the public. To remove 5 
Wich, i ' was thought neceffary paß an act of parliament» 
The ſtatute of x2 Ed. IV. ch. 1. kecites at large theſe” inconveni- 
ies, and etholizes the ſheriff to execiite and return writs in 
| term of St. Michael, before the delivery of a.writ of diſcharge,” 
notwithſtanding the expiration of the year. The authority given 
by this ſtatute, being to execute only certain, ſpecified duties, the 
_— was not complete, and another flatute* was ſoon after - 1 
-permitting ſherifls to. do every ac pertaining to the office,  — 
fag > the term of St, Michael and St. Hillary, after theexpiration,” 
err. if not ſooner diſchatged:; - The Fe in England 
ps to have been conformable to theſe ſtatutes,} though: the | 
Eing did pretend to diſpenſe. with them by ſorce of the royal 
1 and this claim and exerciſe of a power in the 
crown, to diſpenſe with and controul the operation of ſtatutes, 
has been long and univerſally condemned as odious and uncon- 
nh flitutional, * "the form of the commiſſion” s faid fill to be 
7 anz bes ee... | 


Si ations end to bew the principles & ſeveral opi- 
1 adjudications, which are Cuba in Engliſh law-bool 5 
relative to he holding over of the office of ſherifl. 5 
None of the ſtatutes of England or Great Britain continued . 
: to be laws of chis ſtate, after the firſt of May, 1778. So that 
| at preſent, there remains no pte tende for adopting any other than | 
the obvious” meaning of the conſtitution; which limits the dura- 1595 „ 
in of the office to one year, beyond which, the authority to 
hold cannot be derived from the conflitution; the appointment, | 
or the commiſſion. If inconveniencies ariſe, rec es can be 
| PRIN ”y : law * as "has in fmilar 122255 been . in * 272 5 


* 17, E 17 of; 111 more 3 YG 


4. 2. Hawks. 3. 51. Tiſh off. edit. qo Aa al 


un. and Ma. / * 2. 25 * e * Rec 12. * the Jane. 
5 fans. 1 . 


_ _- 


Ks 


land, deciding on wo pho; they herefore, the appointment 


"Jet 98 under an. authority. ae 2 good, but Which, on 


les, are with /ome /imtations conſidered as valid. This autho- 


_ rity is called .colourable, and 7 officer in ſuch caſes is ſaid to be 
an officer de fad; which inten 


zud commiſſion, an 2 authority of Mr. . 
mul be deemed to have e the rgth of ehraty. 


Vet thete aje inſtances of offices being - exerciſed by perſons 


legal examination, proves defective ; whole acts, neyerthe- 


an intermediate ſtate, between ' 
an exerciſe. firily lawful, and one Without ſuch colour of 9 75 ; 
Mr. Smith does not appear to me to, "have .halden che office of 


Theriff on the 34 of May under ſuch colour. or pretence of ri 
The term of bis office had expited, and. he. had. forma, y e p. KS 
his determination, not to accept a.re-appointment ;- after. ths ex- 


piration of the year, he accepted, and even two days before. the 


_Teceipr 'of the ballots, openly exerciſed, af, office incompat ible | 


Feannot be legally can vaſſed. 


afffdavits, that he then knew of tl 
The afurn tion, of this authority by Mr . Smith, 1 70 2 even 


pear to have been produced by. a "ur rgent public eceſlity; or 
imminent public inconvenience. 5 15 70 . 


ſeaſon to have diſcharged the duty, and for aught ts 1s. 8 
his attendance, if really « deſired, might have. 1 We 
earlier, mY, 


with that of ſheriff, and it is to be inferred. from, the tenor; of the 
appointment of Mr. Gilbert, 


ilbert® Was 
Nall 


Upon. all the circumſtances of wits Gale, I; im of o Ales. © A 
xt, That Mr. Smith was not ſhariff'c of. Wee when ver | 


: ee and forwarded the ballots, 


24, That the ballots delivered by the d eb 'of Me. Smith, 


The direction of the law is 300 that a Trerif hall p * 
all the inclofures into one box: How, far his inattentiqn or mi. 


Londuct in this particular, ſnall he deemed to vitiate the ballots of 


— 


a county, appears to be left to the judgment of the canvaſſers. 


Were the ballots of this county, ſubject to no other exception, 
than that ſtated in the third and fourth. queſtions, 1 ſhould incline = 
to think it one of thoſe caſes, in which the diſcretion of the can- 


 vaſſers might be iafely exerciſed ;' and that the ballots contained 


in the boxes might be legally can vaſſed; thoſe in the ſeparate 5 


paekage, do not appear to be ſubject to ſuch diſcretionary .pow- 


er; the law does not permit them to he eſtimated; But the ex- 


tent to which this power might be exerciſed in caſes ſimilar in 
kind, but varying in degree, cannot be preciſely-defined; Tnftan- 


ces may doubtleſs be ſuppoſed, in Which 158 diſcretion md 
require, that the. Phony ould . 5 


5 * 24 1 © Bug * 


r 
A ot a I. 


13 the queſtion, relative to the ballots of this com; i * 


ſuffice to ſay, that verbal and written deputation by a ſheriff, are, 


in law, conſidered as of equal validity, een . it is tg 


JOU? A Jak miniſterial act. 


i n 
by It is wa” that a deputy may make a deputy to Uichargs cer. 
tain duties, merely miniſterial ; bt: conſidering the importance of 
the truſt, in regard of the care of the ballots, and the extreme 
circumſpection, which is indicated in the law relative to elec- 
tions: I think that the ballots of this county cannot, by any fic- 
ion or conſtruction, be ſaid to have been delivered by the ſheri; 
and am of opinion, that they ought not to be canvaſſed. .. .. 
New-York, June Sch, 1792. AA RO N B U K R. 


4 


— — 
. KING J Gon to the Carvazans,—OTSEG 0. 


ad T may be inferred, from the conftitucion and laws of the ſtate, 


that the office of ſheriff is held during the pleaſ ure · of the council 


of appointment, ſubje& to the limitation contained in the 26th 


£&Rion.of the conſtitution. The ſheriff may therefore-hold . his 


. office for four years, unleſs within that period a ſucceſſor ſhall 
chaye been appointed, and ſhall have entered upon the execution 
ol the office. The term of four years from the appointment of 
K. R. Smith not having expired, and B. Glbert not having enter- 


ed upon the execution of the office before the receipt and delive- 
xy of the votes by R. R. Smith to bis | am of on 


| Tr Be R. Smith was then law ful ſheriff. of Otſe 


This opinion is ſtrengthened by what is e e to be prac- 


| tice, namely, that the office of ſheriff is e held for more. 


than a year under one appointment. 
R. R. Smith's giving notice to the council of appointment, of his 
*ifinclination to be re- appointed, or his acting as ſuperviſor, cannot 


in my opinion, be deemed a refignation or ſurrender of his office. 


Should doubts, however, be entertained, whether R. R. Smith 


was lawfilly ſneriff when he received and delivered the votes to 
| Bis deputy, the caſe contains facts which in another view of the 


ſubject are important. It appears that R. R. Smith was appointed 


| ſheriff of Otſego on the 17th of February, 1791, and afterwards. 
entered upon the execution of his office; that no other perſon 


Was in the execution of or claimed the office after the date of his 


appointment, and before the time when, he received and delivered 


the votes of the county to his deputy ; that during that interval, 


R. R. Smith was ſheriff, or the county was without a ſheriff; that 


R. R. Smith, during the election, and when he received and de- 


, :ivered men votes to Ns PMs 8 in the Ang exerciſe of * 


* 


0 5 | 26 1 or 


the ſhrievalty, anft that wer colour of b regular appointment. 
From this ſtatement it may be inferred, that if R. R. Smith, when 
he received and delivered the votes to his deputy, was not 4 
| fure, he was de facto, ſheriff of Otſego. W 
* Though all the acts of an officer de fas may not be Vin Py 
ſuch of them as are merely voluntary and excluſively beneficial 
fo himſelf, are void, yet ſuch acts as tend to the public utility, and 
ſuch as he would be compellable to perform, ſuch as ate efſential 
to preſerve the rights of third perſons ; and without which they 
bath, be loſt or deſtroyed, when done by an officer de Jello, are 1 
... D 
I am therefore of opi ;nion, that admitting R. R. Smith, when 
he received and delivered the votes to his de uty, Was not de 
jure ſheriff, yet that he was de facto ſheriff, as that his receiving, 
and delivering the votes, being acts done under colour of autho- 
rity, tending to the public utility, and neceſſury to the carrying 
into effe& the rights of ſuffrage of the citizens of that county, 
they are, and ought to be deemed valid: and conſequently me 
votes of that county may lawfully be canyaſled.” 
2d queſtion. The preceeding anſwer to the firſt queſtion . 
ders an anſwer to the ſecond unneceſſary. 15 8 : 
za and 4th queſtions. The ſheriff is required to put into one 
box every incloſure delivered to him by an inſpector, appointed 
for that purpoſe by the inſpectors of any town or diſtrict, and for 
omitting to put any ſuch incloſure into the box, he is liable to 
proſecution; but in caſe of ſuch: omiſſion, the votes put into the 
box, and ſeaſonably delivered into the ſecretary” s office, may, not- 
withſtanding fuch omiſſion, be la wfully can vaſſed; and'eq een : 
To, whether the omitted encloſure be kept back or ſent for war 
with the box to the ſecretary's office. Tam therefore of opinion, 
that the votes contained in the box may lawfully be canvaſſed ; 
bus that thoſe contained in a ſeparate packet, from confiderations 
explained in the depoſitions, and diſlin&from the objection of not 
being included within the box, cannot be lawfully canvaſſed. 1 
| KP INTON. . 
The deputy havin g no intereſt in the office of ſheriff, but being 
merely the ſheriff's ſervant, it does not tem to be neceflary that 
the evidence of his being employed or made a deputy ſhould be a 
deed or an inſtrument in writing, though the latter would be pro- 
per, yet a deputy may he made by paro/; Jam therefore inclined 
do the opinion, that the vores of Clinton may be can vaſſed. 1 
T4090 x: oo 
The ſwerilf is one who executes an office in erde or by 5 
pay; ſo far atleaſt as the office is minifterial; when a duty is re- 
quired: of the ſheriff” conomine, he may execute it in Yay or 


by deputy; but if the deputy appoints a deputy, it may be do 
15 Nhat, ordinarily the acts ih laft Coy ul wo om. 
'the ſheriff: The preſent inſtance is an <xtreme cafe; had the duty 
been capable of being pertormed within the county“, the ſheriff 
or another deputy.could have performed: Here the deputy being 
in the execution of his duty, and without the county, is preyente 
hy the act of God from completing it, the ſheriff could not ap- 
oint, and the deputy undertakes to appoint'a deputy, to finiſh 
his duty, who accordingly does ſo. The election law is intended 
to render effectual the conflitutional right of ſu rage, it ſhould 
therefore be conſtrued liberally, and the means ſhould be in 1ubor- 
nh,, ... 
In this caſe it may be reaſonably doubted, whether the c anvaſſ- 
ers are obliged to reject the Votes of "Tioga. . 
T 
Mr. King preſumes,'that the tewn A Franklin being hirec 
you journey. from Huch homey mait de without the county of 


ll, 
* 


Ee TENN OST 00472 4H Ge? . 
The Car iETE of a majority He Canvacenss. is Gon (Ar- 
dos, PENN YAN CONTLANDT, CG. 

STATE or NEW TORE, to wit. 
FX FE the ſubſcribers, being the major part of the joint com- 


. 


» 


-Y V. mittee appointed © 8 ſenate and aſſembly, in purfuance 
of the act, entitled, & An act for regulating elections, to can vaſs 
and eſtimate the votes taken at the laft election for Governor, lieu- 
tenant Governor and ſenators, having met for that purpoſe at the 
office of the ſecretary of this ffate, on the laſt Tueſday of May 
laſt; and there, on that. day, and the eleven ſucceeding days. 
(Sundays excepted) canvaſled.and eſtimated the votes taken for 
governor, lieutenant govemor and ſenators, at the faid laſt elec- 
tion D O, upon the faid canvaſs andeftimate, determine and de- 
elare, that George Clinton was, by the greateſt number of votes, 
at the ſaid election, choſen governor of this ſtate; and that Pierre 

Van Cortlandt was, by the greateſt number of votes, at the faid 

election, choſen heutenant governor of this ſtate: And that Hen- 


xy Cruger, John Schenck and Selah Strong were, ſeverally and 


_ reſpeRtively, by the greateſt number of votes, at the ſaid election, 
in the rok 155 diſtrict of this ſtate, choſen ſenatofs in the ſaid 
ſouthern diſtrict; and that 2 Haſbrouck was, by the great- 

eſt number of votes, at the ſaid election, in the middle diſtrict of 
_ 'this ſlate, choſen a ſenator in the ſaid middle diſtrict; and that 
John Frey was, by the greateſt number of votes, at the ſaid elec-. 
tion, in the weſtern diſtrict of this ſtate, choſen 'a ſenator in the. 
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faid weſtern iſuict, in the room of Peter Schuyler, deceaſed. ; and 


that Robert Wood worth and John Livingſton were, ſeverally and 


reſpectively, by the greateſt number of votes, at the ſaid election, 


in the eaſtern diſtrict of this ſtate, choſen ſenators in che ſaid eaſ- 
n l I age), 8 POR 
EN under our hands, at the faid office of the ſecretary 


4, t 


© of this ſtate, in the city of New-York, the twelfth day of 
June, in the ſixteenth year of the independence of this 
tate, and in the year of our Lord one thouſand ſeven 
Radeln o 98988 
ee e GELSTON. 
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ie ProTEST of Meſſrs. Joxes, Roo and Gansvocnt, 

4 5 n | by 4 . 24 TY 3 2 4 Fr ; . 92 5 * — 125 wy | «. go” 5 15 
E the ſubſcribers, members of the joint committee, appoint- 

ed to canvaſs and eflimate the votes taken at the laſt elec- 

tion in this-ſiate for governor, lieutenant governor and ſenators, 

DO. DISSENT from and PROTEST againſt the determination 


of the mejor part of ſaid committee, reſpecting the votes taken at 


* * * . 
* 


the laid election, in the county of Ofſegg o. 
I. Becauſe theſe yotes, having been given hy the ſreeholders of 
Otiego, and the packages containing the fame having been re- 


ceived, and tranimitted in feaſon to the ſecretary's office, by the 


_ perſon acting as ſheriff of the county, the committee have no right 


to rej ct them, under the pretence of judging of the legality, vali- 
dity, operation, or extent of ihe ſherifl's authority or commiſſion : 
The ſe queſtions being foreign to the duty of their appointment, 


and capable of a deciſion, only in the ordinary courts of law. 


II. Becaufe, if the committee was by law authoriſed to exa- 
mire, and determine the legality and extent of the ſheriff's autho- 
rity and commiſſion, we are of opinion, that Richard R. Smith, 

at the lime he received and tranſmitted the ballots, was the law- 


ful. ſheriff.of Oiiego. By the conflitution, the ſheriff, whatever 


may he the form of his commiſſion, muſt hold his office during 
the pleaſure of the council of appointment, and by the law of the 


land, he muſt. continue therein until another is appointed, and 


takes upon him elf the office, Richard R. Smith, having been 
appointed on the 27th of February, 1794, and Benjamin Gilbert 


7 


S 


. 3 +; Ow 


g cue, or taken upon himſelf the . untl Richard R; 
Sith had received and tranſmitted the ballots ; Richard R. Smnitett; | 
at the time he received and forwarded the fame, muſt be deemed 
the lawful ſheriff of the county. The uniform practice which 
has prevailed ſince the eſtabliſhment of the conſlituiion, preciudes 
all doubt reſpecting its. true conſtruction on this point. For, al- 
though the commiltions of the ſheriffs are for one year, they have, 
__ nevertheleſs, continued to exerciſe the office until others were ap- 
9 1 85 and entered upon the execution thereof; which has of- 
ten been long after the expiration of the year, and ſometimes af. 
ter the fame perſon has remained in office more than four years 
ſucceſſively. And ſuch ſheriff, ſometimes, after the expiration 
of their year, at others, after having held the office for four ſuc- - 
N years, have received and tranſmitted ballots for governor, 
lieutenant governor and ſenators, which ballots have, on former 
elections, been received and canvaſſed ;.and even upon the pre- 
ſent canvaſs, the committee have canvaſſed the ballots taken in 
the counties of Kings, Orange and Waſhington, notwithſtanding 
the year had expired, for which the ſheriffs of theie counties were 
commiſfioned, and no new commiſſions had been iſſued, Hence 
the ſherifs of thoſe counties, in receiving and tranſmitting the bal- 
Tots, muſt have acted under their former commiſfons fince a mere 
appointment, without a commiſſion, and a compliance with che 
requiſites preſcribed by law, could not in our opinion, give any 
authority as ſheriff to the perſon io appointed. 5 
III. Becauſe, if Richard R. Smith, at the time he received and 
forwarded the ballots, was not ſheriff, the county was without 1 
ſheriff, a poſition, too miſchie vous to be Pe by a doubt. ul 
conſtruction of law. 
IV. Becauſe, if Richard R. Smith, ha not of ri iht heriff of he Ee 
county, at the time he received and forwarded the ballots, he was 1 
then ſheriffin fact of that county,; and all the acts of ſuch an offi- 
cer, which tend to the public utility, or to preſerve and render 
|  effectual the rights of third perſons, are valid in law. 
V. Becauſe, in all doubtiul caſes, the committee ought, in our 
opinion, to decide in favour of the votes given by the citizens, leſt 
by too nice and critical an expoſition of the law, the rights of fuſ- | 
frage be rendered nugatory. | ' 
Me allo diſſent from, and proteſt againſt the determination” of 
"the major part of the ſaid committee, reſpecting the votes , 
t. the ſaid election, in the county of Clinton? 
"Becauſe it appears, that the ſheriff of the ſaid county deputed 2 
| perſon by parol, to deliyer the box containing the ballots of the 
aid county into the ſecretary's office. Such deputation we deem 
to be ſufficient 3 ; and as there is fatisfaRory evidence , that the box 5 


— 


* f 


| K 
was delivered in the fame ſlate in which it was received from tha 
ſheriff, the votes, in our opinion, ought to be can vaſſe. 
We alſo diſſent from, and proteſt againſt the determination of 
the major part of the ſaid committee, by which they declare, that 
George Clinton was, by the greateft number of votes taken at the 
laſt election, for Governor, Tam Goyernor and ſenators, 
choſen Govemor of this ſtate: And that Pierre Van Cortlandt 
was, by the greateſt number of votes, at the faid election, choſen. 
Lieutenant-Governor of this ſtate : And that John Levingſton 
was, by the greateſt number of votes, at the ſaid election, in thi 
eaſtern diſtrict of this ſtate, choſen a ſenator in the ſaid eaſtern dil. 
Becauſe it cannot be aſcertained, Whether George Clinton 
was choſen. Governor, or Pierre Van Cortlandt Lieutenant-Go- 
vernor of this ſtate, by the greateſt nmmber of votes at the laßt 
election, without examining the * ballots contained in the 
boxes delivered into the ſecretary's office, by the ſheriffs of 
the counties of Otſego and Clinton — there being à ſuffici- 
ent number of freeholders in theſe counties, with the Votes given 
in the other parts of the ſtate, for John Jay as Governor and Ste- 
phen Van Renſſelaer as Lieutenant-Gpvernor, to give them a ma- 
jority of votes for thoſe offices: Nor can it be aſcertaned, Whether 
John Livingſton was choſen a ſenator in the eaſtern diſtrict, by the 
greateſt number of votes in that diftrict, without examining the 
Votes taken in the county of Clinton—There being a ſufficient 
number of freeholders in that county, with the votes given in 
other parts of the diſtrict, for Thomas Jenkins as a ſenator, to give 
him a greater number of votes for a ſenator than the number giv- 
en for the ſaid John Livingſton. Dogs 26 
| CC 


Is AAC RGOSEV EIL, 
os ©.» LEONARD GANSEVOORT: 
Secretary's Office, New-York, June 22, 179% | { 


The Disszwr of Ma. Sands, | 


1 THE ſubſcriber, one of the members of the joint committee, 
1 appointed to canvaſs and eftimate the votes, taken at the laſt: 
election in this ſtate, for governor, lieutenant governor, and ſena-. 
tors, did diſſent, from the determination of the major part of the 
| iid committee, reſpecting the votes taken, at the faid election, in 

the county of Otſego. 5 J)) 

I. Becau' I am clearly of opinion, that Richard R. Smith was. 
at leaſt ſheriff de /a&o of the county of Otſego, at the time he re- 
ceived and forwarded. the ballots, and that they. ought, therefore,, 
to have been canvaſſed and eflimated by the {aid committee. 


Hl. Becauſe, in all doubtful caſes, 1 conceive the committes 
ought to decide in favour of the votes given by the citizens. 
T alſo diflent-from the determination of the major part of the 
faid committee, reſpecting the votes taken at the election in the 
e e Ein 15 „ ARA Ea 
_ Becauſe Lam clearly of opinion, that a parol deputation was, 

in that caſe, ſufficient in law; and the box, containing the ballots 
of that county, having been delivered into the ſecretary's office in 
due time by the perſon ſo deputed, the committee were bound, 
in my opinion, to canvaſs and eſtimate the votes ſo delivered; 
and the major part of ſaid committee having refuſed to can vaſs 

; the votes taken in either of thoſe counties, 1 did not ſign the re- 
* tur by them made Becauſe, in my opinion, it could not be af 
1 certained which of the candidates had the greateft number of 
votes, Without canvaſling the ballots. 5 7 
he, „„ ON SDS. 
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New-Vork, June 18, 179M... * | 
Die Rrasods Ass by the MajortTr F the Canvasstrs, 
1); VINDICATION of 7heir ConDUCT, _ Be 

IHE joint committee, appointed to canvaſs and eſimate the 
1 votes for. governor, lieutenant governor, and ſenators, at | od 
the laſt election, having been conſtrained by a ſenſe of their duty, 7 
in the diſcharge of the truſt repoſed in them, to reject the ballots 
returned from the counties of Clinton; Otſego and Tioga, and per- 
ceiving, that attempts are made to miſrepreſent, as well the prin- 
ciples of their determination, as the fats on which they are found- 
ed, feel it incumbent on them to ſtate the grounds of their decir 


ſions. / i Re 2g: 
Oooh os, GOATS IN 5 
Abox, ſaid to contain the ballots of the county of Clinton, was 
depoſited in the ſecretary's office by a Theodorus Platt, without 
any deputation or other authority, accompanied only by his own 
affidavit, that he had received the faid box from the ſheriff of 
Clinton. Another box, faid to contain the ballots of the county 
of Tioga, was delivered by the ſheriff of the county of Tioga to 
his deputy, Benjamin Hovey, who, being detained by illneſs on 
the road, delivered the faid box to one James H. Thompſon, by 
Whom it was depoſited in the ſecretary's office,  ' 

The joint committee, purſuant to the la w, are ſworn to canvaſs 
the votes “ contained in the boxes delivered into the office of the 
ſecretary of the ſtate by the ſherifſs of the ſeveral counties.” Hence 
'x'oſe a queſtion, whether this was not a perſonal ruff, which 
could not be legally performed by deputy. Upon this point we 

_ entertained different. opinions, but agreed, that if the diſcretion 
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of the committee was to be, in any degree, controuled by th# di. 
rections of the law; there appeared no room to doubt of the ille 
gality of canvaſſing boxes which were not delivered by a ſheriff, 
or the. deputy- of- a ſheriff. The ballots contained in theſe 
boxes were, therefore, rejected, not, however, without fenfible 
regret, as no ſuſpicion was entertained of the fairneſs of thoſe elec- 


tions, WES. N Loa 
= O TSE GO. 
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I: appears, that Richard R. Smith, on the 17th of February, 


11791, was appointed ſheriff of the county of Otſego, to hold that 


rice until the 18th of February, 1792; that a commiſſion was if- 
vcd agreeably to that appointment: that on the at of January, 
1792, he wrote to the governor and council,” that he ſhould de- 
cline a re-appointment 3. that on the goth of March, 1792, Benja- 
min Gilbert was appointed ſheriff of the ſaid county; that the 


council of appointment, to be by him forwarded: that the ſaid 


_ comnmiliion was in the hands of William Cooper, Eſq. firſt, fudge 
of the ſaid county, on or before the gd of May, that the faid 
| Richard R. Smith, on the firſt Tueſday in April, was elected ſu- 


perviſor of the town of Otſego, accepted that office, and, on the 
firſt day of May, took his ſeat at the board of ſuperviſors, aſſiſted 


in the appointment of loan officers, and Zhen declared, that he 


was no longer ſher.ff of the county, but that Benjamin Gilbert 


was appointed in his place. It alſo appeared, that Benjamin Gil- 


bert had no notice of his ſaid appointment, or of the receiving of 


the ballots by the ſaid Richard R. Smith, until the ninth day of 


May, and that he was ſworn to the execution of his office on the 


eleventh : that, on rhe 34 of May, the faid Richard R. Smith put 
up the ballots of the faid county in the ftore of the ſaid William 


Cooper, ' Eſq. in. whoſe hands the commiſſion of Benjamin Gilbert 
then was: that the box, ſaid to contain the votes of the faid coun» 
ty, was delivered into the ſecretary's office by Leonard Goes, pre- 


vious to the laſt Tueſday in May, under a deputation from the 
 faid Richard R. Smith, together with the faid box, and at the fame 


time, the ſaid Leonard Goes deliveted a ſeparate packet or enclos 


* 


county of Otſego,” _ 


The manner of the delivery of the ſaid box and encloſure, and 
the authority of the ſaid Leonard Goes, were reported to the 
committee by the ſecretary of the ſtate. e En . 


Theſe votes were not canvaſſed, for the following reaſons: 5 


« the ballots received from the town of Cherry-Valley, in the 


commiſſion, to the faid Benjamin Gilbert, was on the 13th of 
April, 1792, delivered to Stephen Van Renſſelaer, one of the 


ure, which, by an endorſement thereon, purported to contain 


{ 


„ TIES o Mp 
I. The committee found themſelves bound, by their oath, andby 
the directions of the lay beſore mentioned to canvaſs. only the 
votes contained in the boxes which may have been deliyezed into 
ſecretary s office by the ſherifit:ofthe ſeveral counties. It appear- 
ed to them abſurd to ſuppoſe this duty ſhould. be ſo expreſsly en- 

_ Joined, and that they ſnould, nevertheleſs, be prohibited from en- 
- Quiring, whether the boxes were or were not delivered by ſuch 
officers; ox that they, ſhould. be reſtrained from aſcertaining a fact, 
without the knowledge of which it Was im poſſible that they 
could diſcharge the duty with certainty to the public, or with 
confidence to themſelves: they could not perſuade themielves 
that they were under Af law and ruht oath, compelled to can- 
Vas and eſtimate votes, however fraudulently; obtained, which 
mould be delivered into the ſecretary's oface by any 2 filing 

himſelf ſheriff, though it ſhould, at che ſame time, be evident to 


them, that he Wðas no: lie eng. Ik ſuch was to be their con- 


duct, a proviſion intended a ſecurity againſt impoſitions, would be 
an engine to promote them. They conceived, therefore, that 
the objection to an enquiry ſo important, and in a caſe where the 
queſtion was raiſed, and the enquiry impoſed upon them by the 
ſuggeſtions of the ſecretary, muſt have ariſen from groß miſrepre- 
_ Entation or ..., en ic EE Ear 
V Upon inveſtigating the right of the ſaid Richard R. Smith to; ex- 
erciſe that office, the facts appeared as herein before ſtatec. 
II. The confitution requires, that ſherifis {ball be ava ap- 
2 Which, to our apptehenfion implies, that no per ſon hall 
exerelſet he office hy virtue of any other than amal appoint- 
ment, and ſnould it even be admitted, that the council may at heir 
ępleaſure remove a ſneriff within the year, yet we do not fee on 
what. ground it can be de denied, that he duration of the office is 
limited to one year, unleſs a new appointment ſhould take place. 
It would otherwiſe be true, that the council could indirectly, or 
by a criminal omiſſion, - aecompliſh what is not within their direct 
or legal authority. It will be readily admitted, that an appoint- 
ment and commiſſion ſor three years would be void, and ſurely 
the pretence of one thus claiming, ſhould be preferred to an uſur- 
pation without even ſuch appearance of right, and againſt the 
known right of another. To aſſert, therefore, that “ by the con- 
ſtitution, the ſheriff, whatever may be the ſorm of his commiſlion, 
muſt hold his office during the pleaſure. of the council of appoint- 
ment, and that by the law of the land he muſt continue therein 
until another is appointed, and has taken upon himſelf che office,” - 
is an aſſertion accompanied wich no proof or reaſon, and is repug« ” 
vant to the letter and ſpiit ee WRC eminently +. 
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the law of the land. The practice which has prevailed fince the 

revolution, as far as hath come to our knowledge, does not war- 
rant the poſition: neither could mere practice, if ſuch had pre- 
vailed, juſtify the adoption of a principle contrary to the obvious 


meaning of the conſtitution---Upon the preſent occaſion, we have 
not canvaſſed the votes of any county which were not returned 


by a ſheriff holdinghis office under an appointment unexpired. The 


ſheriffs of Kings, Oranges and Waſhington, had all been re- ap- 


pointed within the preſent year, which fatisfied tbe words of the 
conflitution, and was the nun and avowed reaſon which influ- 


enced the committee to eſtimate the ballots of thoſe counties. The 
doctrine concerning the conſtitutional pleaſure of the council in 


the appointment of the office of ſheriffs had no! then bees in- 
ene, tet FO ITT ANN CEL on 


III. But even admitting the viſionary idea, that the office of 
ſheriff; hoſe duration is limiled by the conftitution.) can neverthe- 


leſs be holden during the pleaſure of the council of appointment, yet 


that appears to have been determined by the letter of the appoint- 


ment and commiſſjpn, by che appointment of Benjamin Gilbert, 


| by the declaration of Richard” R. Smith, and by his acceptance 


and exerciſe of another office, which. is by the conſtitution, de- 


clared to be incompatible with the office of ſheriff, - + 


It was evident therefore, that Richard R., Smith, had noautho - : 
'Yity by appointment, by commilfion, by the conſſitution, or by 


any law, to hold or exerciſe the office of ſheriff on the third of 


VV. As Richard R. Smith, was not N conſtitutionalły 
ſheriff on the third of May, neither, under the circumſtances of 


tr 
the caſe, can he be. ſaid to have been ſheriff in fact, ſo as to render 


his acts valid in contemplation of law. The aſſumption of power 
by Mr. Smith, appears to have been warranted by no pretence or 
colour of right. The time limited for the duration of his office, 
had expired by the expreſs tenure of his commiſſion and appoint- 


ment, and he had formally declared his determination not to ae- 


cept a re-appointment, He had two days previous to his receiv- 


ing the ballots, - openly exerciſed an office incompatible with that 
Of ſheriff, then declared that he had reſigned the office of ſheriff, 
and that Benjamin Gilbert was: appointed in his place; and by 


an affidavit which was produced to the committee it appeared, 
mat upon the day upon which he put up the ballots in the houſe 
of the taid William Cooper; he the fai&R. Richard Smith declared 
that he had reſigned the office of ſnerifl. The buſineſs might, 


with equal care and cettainty, have been executed by Benjamin 
Gilhert, The ſingle act of receiving. ballots, could of itſelf con- 
inne 20 12a a he riff.—Heaſt of all, a man diſavowing that office, , 
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an in the exerciſe of another. It was foreign to the duty of 
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the committee to provide againſt evils which may poſſibly ariſe 


from caſual vacancies in the office of ſheriff, by death and other- 


wiſe ; vacancies will ſometimes unavoidably. happen Without fut- 


ther legiſlative proviſion 


There is not therefore, in our opinion, any application to the 
ſubject, or torce in the objection, “ that if Richard R. Smith was 
fot ſheriff, the: county was without a ſheriff,” neither is the poſſ- 


tion true in fact. For it appears that the county was not then 


without a ſherif. © At the time the ballots were received, it was 
well known that Benjamin Gilbert was appointed ſheriff, and that 
bis commiſſion was in the hands of Villiam Cooper, in whoſe fore 


| Richard R. Smith put up the ballots. It is alſo to be fairly inferred, 


he would forthwith have qualified & undertaken the execution of 


that had proper meaſures been taken to give notice to Mr. Gilbert, 


the office. It cannot therefore, conſiſtent with truth or candor, 


chiefs” could in any parallel caſe enſue, from the principles adopt- 


ed by the committee. 


contained in the box thus circumſtan cel. 
But had the queſtion been doubtful, it was attended by other 


4 


circumſtances which would have determined the committee againſt 
'canvallingthale Yap”. 8 
V. Becauſe the notice of the appointmeut of Benjamin Gilbert 
was received by Richard R. Smith, on or before the firſt of May, 


and his commiſſion was received by William Cooper, on or be- 
fore the zd of May. Mr. Gilbert might therefore have been no- 


tified, qualified and executed the duty. He did actually qualify 
on the eleventh, which gave ample time to have forwarded the 


ballots before the laſt Tueſday in May. Theſe facts with other 


ſuggeſtions of unfair practices, rendered the conduct of the Otſego 


election juſtly liable to ſuſpicion ; and the committee were con- 
. ſtrained to conclude, that the uſurpation of authority, by Richard 


motive connected with the preſervation of the rights of the peo - 
le, or the freedom and purity of eledions, i 2 


R. Smith, was wanton and unneceſſary, and proceeded from no 


7 


VI. Becauſe having in ſeveral inſtances by aunanimou v07e, re- 
jected ballots of Whole towns, free from any ſuſpicion of unfair- 
ness, by reaſon of a defect in orm only of the return, the commit- 
tee conceived themſelves the more ſtrongly bound to reject bal- 


lots where the defect was ſubſtantial and the cohduct at leaſt queſ- 


tionable ; eſpecially as the law regards the cuſtody of encloſures 
containing the ballots as a truſt of high importance, and conteine 


#, 


— 


be aſſerted, that there was the remoteſt probability, that miſ 


| It: did not ſeem pollible, therefore, by any principle of law, by 
any latitude of conſtruction, to can vaſs and eſlimate the ballots | 
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_ <« well cloſed, &c. and be 


RE 


plates but three kerbbas in whoſe. hands * ate to Me confided | 
until they come to the 8 of the canvaſſers, to wit, the in- 


. the ſherift and the ſecretary; ; all officers of kreat reſpon- 1 
75 and confidence. © 
Becanſe the return upon che face of it appeared to be ille- 
The law. requires the ſheriff. << upon receiving the faid en- 


« grin directed to be delivered to him as aforeſaid, without 


| opening or inſpecting the ſame, or any or either of them, to put 


ce the ſaidencloſures, & ev every of them into one box, which ſhall be 
lvered by him, without opening the 
« ſame, or the enclofares therein contained, into the office of the 


0 N of this ſtate, before the lt Tueklayi in May i in wir 


err. 3 : | 
y recurting to the wenn fiae 40 fats; it will be e 


that this direction of the law had been diſregarded. If itregula- 
rities of this kind ſhould be permitted and countenanced, it would 
be in the power ofthe ſheriff, by excluding a part 


oF the votes, to 
confer a majority on any candidate in counties whereithere were 
diviſions of intereſts. Affida vits were indeed produced, tending. 


to ſhew, that there had been, in that town, diſputes reſpeRing the 
election of town officers; that two encloſures purporting to c 
tain the votes of the town, were delivered- to Mr. Smith, 


that he had put into the box that encloſure which contained the 
votes taken by the perſons whom #e jupe to be the legal inſpec- 


tors: A matter proper te te have been ſubmitted to the opinion of 


the committee. 
The committee have copferes this fubjea with deliberate at 


tention, and in every light in which it could be placed: and whe» 


ther they regarded the channels of conveyance, the mode of the 


return, or the general principles. which ought to govern their de- 


ciſions, touching the freedom of elections, and ſecurity againſt 
frauds, they found undeniable real ons, Which e them | to 


reject the Vote. . 
Dam GELSTON, ö 
1 THOMAS THAOSTONR,. 

'DANIEL GRAHAM, _*_*© 

MEI ANTON SMITH, =» 

DAVID M<CARTY, oO 
F. v. CORTLANDT,- jun: 5 
JoONA. N. HAVENS. . 

- New-York, Je 155 1798. HOC op Oe 
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0 the »1\t day of February, 1791, Rchard R Smith was 
1 ſheriff'of $f and his commiſſion gi 1 bo him the cufto 
ebruarys until the 


On the. goth March, 8 0 the council of eg, 3p 
fa county, 3 


- Ra at Tuekday 13 419 vt. Sd vas eel i 3 

. Fay of the town 01 Otſego, in faid county, and on the firſt „ 
* in May took his ſeat at the board of uyerviſors, 1 0. 
oy in the appointment of Joan-officers for the. . of © 


os: the conſlitution of this late, it is declared, that 10 no 15 

55 wall be capable of holding his office more than four years ſuccel- f 

| fively, nor of holding any other office at the ſame tie. 
On the laſt Tueſday in April the general election was held ac- 
cording to law in the faid county, and the poll-lifls and ballots 
were afterwards dul y delivered to Richard R. Smith, as ſhefiff of 
te faid county, and were by him ſent to the ſecretary's 5 office, 10 

the uſual form, under his ſeal and fignature. 

The commiſſion of the new ſheriff was niade out before the OT x ö 

general election, but not delivered to him, nor did he qui or 9 

any reſpect enter on the execution of his office, until aſter the e 

poll iis and ballots had been communicated to a deputy, by the 

| old ſheriff to be carried to the ſecretary's office. 5 

On the preceeding caſe, the followaig queſtion ariſes, viz. 

. Whether Richard R. Smith, at the time of receiving and 

We. down. the 1 0 liſts and ballots of e Was 22 oF | 


Tat par ſe? 
23825 ANS WE R. 


4 are of We that Mr. Smith 8988 3 of Otles 80, 

5 11 the new ſheriff accepted and was ſwWom in OR; and all his 
acts previous to chat time were valid. „ 
Ik bat the acceptance of the office of peng by Mr. Smith, . 
did not diſcharge him from the office of ſheriff; 2 1 


reaſons we conceive fe return of the gen. vow * > —— . 
DEM. „ n 
| Sree Lu. 
T. V. W. GRAHAM, * 


In. VAN VECHTEN, 
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| The Opmuoxs of Seven Lawvers in the Ctrr of Ntw-Your, 
f HE Otſego votes yet to be canvaſſed, have greatly excited 


This conduct, though perhaps novel, 


be conſtrued to be held during the pleaſure of the council of ap- 
% ꝗ p p Te 
On the a iſt day of February, 1791, Richard R. Smith was ap- 
pointed ſheriff of Otſego, and his e him the cuſ- 
tody of that connty from the ſaid 21ſt day of February, untl 
the 2 ad day of February, 1792, and previous thereto he wrote 


a letter to the governor and council of appointinent, begging 


. 


i l . 7 


leave to decline a re · appointment to the ſaid office. 5 
On the goth of March, 1792, the council of appointment ap- 
pointed Benjamin Gilbert to the office of ſheriff of the ſaid coun- 
ty, in the emen, Joo i 
On the firſt Tueſday, in April, 1792, Mr, Smith was elected 
_ ſuperviſor of the town of Otſego in ſaid county, and on the firſt 
Tueſday in May took his ſeat at the board of ſuperviſors, & aſiſted 
in the appointment of loan-officers for the county of Otſego. 
On the laſt Tueſday in April, the general election was: held 
xccording to law in the faid county, and the poll lifts and ballots 
were afterwards duly delivered to Richard R. Smith as ſheriff of 


* — 


; 


[Ex 5 89 „ 


dhe » (iid, cowny,” 8 were by him ſent 4 i deu. office in 
0 uſual form, under his ſeal and fignature. 
The commiſſion of the new ſheriff. was made out before the 
general election, but not delivered to him, nor did he give the | 
ſecurity required" by law, nor qualify, ner in any 'reſpeR enter 
on the execuion of his office, until aſter the poll lifts and ballots | 
had been committed to a deputy, by the old ſheriff, to be carried 
do the ſecretary's © WE puns bh 
On the preceeding caſe, the following queſtion ariſes, viz. . 
| Whether Richard R. Smith, at the time of receivi hero ending 
doyyn the 8 us and ballots of Oclego,, w Was Age for Fe t pur 7 


. 9 5 „„ 
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Although t 1 offics of ſheriff'be limited ba the enden do. 
_ ſour yeats, yet, during that term it is held at the pleaſure of the 
council of appointment. There can be no doubt that the words 
of the conſtitution are merely directory to the council, and do 
not work any limitation ofthe office within the ſour years. 'The 
pleaſure of the council is expreſſed by the commiſſion they iſſue, 
| which is nothing morethan a deſignation of the perſon to whom 
ute office is granted, and does not alter the tenure of the office, as 
| —- preſcribed by the conſtitution; the commiſſion, however, can- 
not, of itſelf, attach to the new ſheriff, the rights ap > v my to 
the office, or diveft the antient ſheriff of them; to effect theſe ob- _. 
jects, the new ſheriffmuſt accept his commiſſion, and the ancient 1 
ſheriff muſt have notice novo ty | 
If a different doctrine were to 1 mere m might boden 
be a failure of juſiice ſor want of- a ſheriff in the actual exerciſe of ß 
the office. For theſe feaſons we are of opinion, that Mr. Smith, 
when he received the votes and forwarded them to the ſecretarys 
office, was of right, ſheriff of the county. But whether Mr. 
Smith was the righful ſneriff or not, cannot, we ſuppoſe, be mate- 
rial. It is ſufficient to entitle the votes to be canvaſſed, that Mr. 
Smith was the only acting ſheriff of the county, No rule of law 
zs better eſtabliſhed than that all neceflary acts done by oflicers in 
fact or perſons having colour of legal authority, where ſuch acts 
affect third perſons 81 have a right to the things done or 
| which concern the public good are to be ſupported from the ne- 
 ceffity of the cafe. . In the preſent inftance, the fuffrages of the 
electors of Otſego county might have been loſt for want ofa 
rp returning officer if the acting ſheriff had not received, and for- 
Warded them. It is alſo to be obſerved, that the Jaw upon everx 
occaſion ſhould be liberally expounded to protect and enſor re 
the rights of ſuffrage as e the baſis * en the 2 2 
8 of our ö 8 va 
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e e RO FORT which Mr. - Smith wrote 8 

| "the council vacated his office; or chat his acting as ſuperviſor 
cod invalidate — as ſheriff; ewe the e, de N = 

1 . 9 * in; two offices. F 


0 5 | 5 2550 ry 179%, / . 5 4 . 2 5 
i (* - 745 Manu ee 8 Fea 8 . 
Y ROY 26th ſection of the conſtitution it is ordained, <« That © FOE. 
2 ſheriffs and coroners be annually appointed; and that no 
Pop Leiden ſhall be capable of holding either ot the ſaid offices more 
ttman ſour years ſucceſbyely, nor the e holding jy other | 
offite at the ſame time. Fi 
 Bythe35thſeQion, it is, among othes things, ordained, « That 5 
by al fuch — the ſaid common law; and all fuch ſtatutes (mean- 
ning the common law of England, and ſtatutes of England and 
ESereat-Biitain) as are repugnant to the conflitmtion, be,” and they 
„ are hereby abrogated and rejected. N 
Dane of the ſtatutes of land or GreitBiitain ow, been, Ry 
5 fnce the firſt day of May, 1788, Jaws. of the. ſiate of: New- | 
| York; thoſe ſtatutes having been repealed, | 
Mr. King's ſtatement of the cafe, relative tothe "Otes of Oleg Wo 
county, is, I preſume, in point of fac, juſt»-upon' eme, 
therefore, I ſhall found my opinion.— 
Should it be admitted, that by the common law af. England.a 5 
ſheriff. may hold his office after the expiration of the year for 
which he was appointed, and until another is appointed and qua- 
lified, that common law, if repugnant to the conſtitution of New- 
York, can have no operation on the deciſion ofthe preſent queſti- 
on. No remarks therefore need be made upon the numerous. 
Engliſh ſtatutes relative to ſheriff, et upon the reien which 
1185 thoſe ſtatutes have received. N 
If che meaning ofthe words That Sheri Fr and. Da „ 
annually 1 can be aſcertained and fixed with clearneſs, 
1 [the quiftion 0 ecting che rejection of the Otſego Votes will be 
0 folved.—Sheriff are to, “be annually appointed,” therefore they 
cannot be appointed biennially, or triennially ; they are to be ap- 
poimed once a year and bythe council ofappointment. The coun- 
| oa of appointment have no en to * * but what | 


r N LE * 7 a rin JETT OO 

is giver by the Conflitution—independent'of the authority which 
- they derive ftotn'th&\confitution; they eannot appoint. a ſheriii : - 
Wilen therefore the conſtitution gives them authority to appoin ly 
in a ſpecified manner they cannot appoint in any oiber mahne tt,, 
| and if they do appoint 5 2 other manner; they appoint with- - - 
out authority, and of courſe he appoimment is void, and the : | 
perſon appointed is not a law fut ſneri f. 
Wess ver the counel of appointment appoints a perſon to be 
a ſheriff} he is appointed (if the appointment is made according ibo 
the conſtitution) for one year; — the conſtitution has authoriſed © 

the council of appointment to make ſuch an appointmem, and no 


1 - P 


other; The perlon thus appointed ſheriff is ſheriffin” virtue of the | 
og oY EOF; ON OP ee 90 nt 003008 Rn WL LRERS 


The conftitution'has given to the council of appointment au- 
|  ſon/appoitited, the power of being ſheriff fer one hear : the perion 
appoated ſheriff, derives ls power wholly from the appoiniments 
he ean therefore poſſeſh ng greater power, chan is, by the act of ab- 
pointment communicated;z*=the act of appointment gives ie him 

a power do be ſhetiffforone year only; therefore he cannot be, in 
Vi tue of his appointments ſheriff one moment be yond the termi- 
nation of the year for which he was appointed. . 
II Mr. Smith was ſheriff of the county of Otſego on the 3d day 
of May, 1792, be was ſheriff Without an appointment, for the year. 
expired for Which he Was appointed on the 1th of the preceeding 
: f Febr uary;—-His commiſſion gave him charge of the county unt! WT 


-  thit time, and no longer To that he was ſheriff not only without © ' , Þþ 
any ac of appointment, made by the council of appointment, | 
but without any commiſſion for that purpoſe.— But by the 23d 
ſection of the conſtitution, all officers other than thoſe ho D 
the conflitution are directed to be otherwiſe appointed, ſhall be 
appointed by the council of appointment. Bat if Mr. Smith * 
was ſheriff on the gd day of May, 1792, there was a ſheriffin e 
tate of New-York WhO was not appointed ſheriff by the n 
of appointment nor can the ciretumſtance of there being . 
ceſſor to Mr, Smith, in the office of ſheriff of Otſegos appointed, WS; 
give Mr. Smith à power to be ſheriff on the 3d day of May, 1798, 


. 


or at any momeßf after the expiration" of the year.for which he 


wa appointed ſheriff—for if ſuch a circumſtance can make him 


ſheriff, after che vent for which he Was appointed, then there are 
two modes of making ſheriff confiitutionally—one by appoint. 
ment of the council of appointment,” another bythe council of ap- 
pointment not wabeng any—appoittment—:that'is,- a man maß 

be a ſheriff Wickout being 1 «rye gd even commiſſioned, —Far-. 


* | ; | . f 
# ety $ F g 
2 Z 1 a : « 


„ 


\ * ; 1 1 * at \ 


© p - 
» a l % on * 7 
N „ 1 
L * ** 
5 , . 2 158 4 f | 0 b 
4 ö 1 8 . A * 3 F - 2 2 
5 D : 8 . 
FER . 5 bs \£ - , | , . 
* * 5 


ther if ſuch a circumſtance could make Mr. Smith ſheriff, on the 
3d of May 1392, the ſame eitrcumſtance continuing te exiſt, will 

make him ſheriſf on the gd day of. May, 1794, ſo that he ceun- 

_ cil of appointment. will in fact in the caſe ſuppoſed, by 1 5 

Mr. Smith ſheriff, of Otſego county on the Isch day of February - 
2791, for one year, have appointed him ſheriff of that county 

for three years. and three months. — But is appointing as. 

annually 1. Proceeding,.in this way, the council of appointment 


evade the 2bth ſection of the conſtitution and render it compleaty 0 


inoperative. 
{br Ex; fie! 43 att a7 100 IR 8 3s Hou . 
It will be inconyeniept that a county be.deſtitute of à ſheriff :; 
but if this conſideration could authorize Mr. Smith to be ſheriff of 
Otſego county on the gd day of May 1792, it would authorize 
him to be ſheriff on the gd day of May, 1796, if no new appoint» - 
ment ſhall have been made betore that time:; for the latter part of 
the 26th ſection, declating ſherifls incapable! of- holding that office 
more than four years ſueceſſwely, cannot be more obligatory or 
ſacred than the, firſt part, and this kind of inconvenience may 2s 
well annihilate the one as the other; beſides there will be a plain 
maxim of law and common ſenſe, to juſlify ſuch a meaſure, if 
holding over the office for. three months atter the firſt appoint:- 
men for. the reaſons Which ate urged can be juſtified . ubi cadem off 
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ratio, ibi idem jus and che reaſon of his continuing to act as ſne. 
riff until the gd of May 1796, will exiſt with as much force, after 
the ryth day of Frebruary 1795, as it did on the gd day of May, 
1792, "f no new herd, ſhall-have been appointed—Arguments 
ſrom inconvenience deſerve the greateſtattention, agreeably. to the 
mazim e Argue tum ab incomnenienli plurimum valet in lage., 
but if the rule of law. be plain and explicit, it is in vain ta inſſt 
upon incon ve niences I hey can never be uſed with legal propri- - 
ety, but in caſes Where the operation of a law will neceſſarily * 
produce an inconvenience or miſchief contrary to the ſpirit and in- 
tent of the law ittelf, or of ſome other known-eftabliſhed, princi- 
plèe of law. Upon an examination of che caſes, in which the 
V argumemtum ab iucumeniemi, has. been applied in ur law , 
| bovks, the foregoing propoſition will be found to be juſt: But in 
the inflance ip queſtion, the incon vet ĩence inſiſted upon, does not 
ariſe trom the operation. of the 2bih ſection, but ariſes from a ne- 
glect on duty, on the part of the council of appoimment, in not 
appeinting ea ſonably a new N it would be a ſtrange 
doc ne of law, tha negligence And nnfaitkfulneſsin-the executive 
ft:all be a copſirustive re pcab of an article in a fundamental conſu- 
{urion, which cond not be repealed or in the imalleſt degree ark 
tered by che ſupieme legiſlature of the ſtate,” GR ns ee 


' 
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11 it is true, that the non-appointmetir of i ſherif after the engt. 
- aqtion ofthe year for which a ſheritf is apptinted, can produce 


_ - ed,/the 26th ſection ſhould be new modelled/and made to expreſs 


in plain words its true meaning, it oughtto read thus; That ſheriffs 


and coroners be annually appointed; and that no perſon all 
ee be capable of holding either of the taid offices more than four 
f - years! ſucceſſively,” nor the ſheriff of holding any other office at 
the ſame time; but if the council of appointment ſhall negle& 
« their duty and not appoint ſheriſßs and coroners annually, the 
* ſheriffs and coroners firſt appointed ſhall reſpeRively hold their 
offices until the council of appointment” ſhall be brought to T 
po ſenſe of their duty, and make other appointments.” 
There is another point of light i in which this ſubject 1355 * 


viewed, which will ſhew; moſt clearly, that Mr. Smith was not 


_ ao of the county of Otſego on the third of May, 1792. 


. The: words of; the-26th ſection are: „ that ſheritts and coro- 58 


ners be annually appointed The expreſſion is in ſtrong terms 
_ mandatory—lt amounts to faying, the council of ien 
He appoint ſheriffs-annually,--.. 


Tocomply with this injunction the coundl bremen hav. 


ing appointed a ſheriff for Otſego on the 18th of Febtuary, 1791, 


mult make a new appointment of a ſheriff for that county within, 


or, at the expiration of. a year from that time, But if it be ad- 
-Mitted; that the council of. appointment can appoint a ſheriffon the 


18th day of February 1979+ who will, under that appointment, % 


be 2 welitk on the third day of May 1792, chen the conflitution 

bas authoriſed the council of appointment to appoint a ſheriff who 
may continue in office longer than a year and yet has — 
and unconditionally ordered. them to prevent that appointment 
from having any ſuch, effect, by making à new appointment 

Within Vr at the expiration ofa year- that is, the framers of the 


conſſtution, upon this idea, haye ſaid, you: ſball appoint annually ; 5 
you ſhall uffer n appoiniment to continue lor ger thana year, 2 | 


hall prevent its continuance for a longer time, by makeng a neu 
. ane; but you may, all this :220:i:hfar:ding, make appointments of _ 
3 er, Which ſball, / von do not obey our orars, cdntinue longer 


than a he mati iS, 1. wr 1 to obey _ 4 50 a 1 he ; 7 „ Þ | 


40 as you pleaſe: | BET ©. Hh a EGG WY 
No one will affront. common ſenſe * hy h 
is the meaning of the words. ſheriſſs and coroners' 1 * annitally 


appointed No good reaſon.can be afſigned for putting a CH- 
ſtruction upon an expreſſion. in one part of the conti ion, alc 1 
Har gr: hrs - $008 


rent from that which iSeonfeſſedly put upon a ſimilzr 
» 10d mags of the POE © PTS... JT 
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the effect of making the old ſheriff; ſheriff until another is appoin- 
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„The os e Ach feflion are That merh and coro- 
ners be .annuallÞ;appointed—that is, the:.council of appoiniment 
e annually make uuice o, ee 20 he ſberiſ and coroners. 

By the 4th ſection it is ordained. That the a ſſfembly ſhall con- 


00 fiſt of at. leaſt ſeventy. members 10 be annually choſen in the ſe- 
e veral counties. Will any perfon aſſert, chat Us repreſentatives 
3 for the city and county of New-Vork, choſen in April laſt; can 

- fit, as repreſentatives in the legiſlature of Ne York after be fir 
45 905 of July, i in. the fear 


179 wh 2 the city and Comme hall 


| But hy hall —— 4 * aue den 


8 . anmualiy cho/en,” not hold their offices aſter the expiration of 


the year, as well 2 ſneriffs, who are to be anpual; ee or 
aununſty choſen ? 90 


Nor can it be #riobly ntl tat dr, Smith was ſo fie ts 


| fade ſheriff that the votes returned by him could be lawfully can- 


vaſſed—a ſheriff without even the form of an appointment, and 5 


- Without a commiſſion, cannot be ſaid to be a ſheriff de facto. 


The propoſition, that the afts.of per /ons who are officers de fade, 


4 bur are not ſuch db. jure, are valid, when the rights of third perſons 
are concerned, is true only in thoſt caſes, here they act under an 
appointment, good in point of form, but not made in ſtrict pre- 
_. ciſe conformity to law this onen- happens: in the caſe. of corpo- / 
; Fan Officers. 


Nor can any ice mhich may haye exiſted, mat is oppoſed 
to the conſtitution, aid this buſineſs Such a practice can claim 


the ſanction of fourteen years at moſt, and it muſt ſound very 
N «harſhly i in the ears ofa man tenacious of conflitutional rights, that 
an article of a fundamental conſtitution can be abrogated by a 
practice of only fourteen years ſtanding, chat is in the ry” ou | 


of ſuch a conſtitution, | 


"0 3 late election of Governor of that ſtatee. 


Lam, for the foregoing * Ae of opinion, that Mr. Smith WAS to 


5 A e ſheriff * Boy eee of. Otte go on the, 3d of ot 
34 1792. . eee 


de 5 - PIERPOINT EDWARDS. 

| The Orman of Jouram De Soar, Es W 
TY. opinion is «deſired on the ſubjeck of the, ballots of Otto, 
Clinton and Tioga counties, in the ſtate: of New-York, in 


For the facts I am referred to the printed cally aa ens of 


i 5 Rufus King and Aaron Burr, Eſquiress and the coniflituion and 
Neyo law of New-York are before me... 


on the ſacts as ſtated; I ſhall proceed to give my opinion in 
me 1 ag order as chat, in which, * e 1 1 
"thoſe ane e * Ef 


7 


V ö - Ie app 
be county, at the time of his receiving and ſending forward the 
balots of that county, and thot thoſe ballots could not have been 
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Canvaſſed conſiſtently with the law and conftitution... _ 
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good government can exiſt where this is the caſe. 8 
_ find the ſtatute-books of England abounding wich laws made to 


* Pl 
4 U 6 


greater miſchief in any 


IJbe confitutionꝰ requires, that ſherifls and coroners be appoint- 
ed annually. Theſe words are plain and expteß. If they are 
appointed annually they can only be appbinted for one year; and 
- accordingly the commiſfion to Richard R. Smith is limited in its 
continuance to the end of the year. It ſeems that no proviſion is 
made by any law for remedying me inconveniences. that ſome 
_ » times may occur, in the interval between the expiration of the 
_ » former ſheriff's time and the new appointment and aſſumption of 
the office By the new ſheriff, Shall thoſe who are to-execute the 
Jaws undertake to provide for the exigency, or is the inconveni- 
ence to be ſubmitted to for the moment; and ſhall it be left to the 
-lepiflature in their wiſdom to provide means for obviating the dif- 
fculty in future? The anſwer is obvious, The practice and 
Principles of all ſtates which have profeſſed to ſeparate the legilla» - 
 -tive-powet from the executive and judicial, avow the maxim, that 
neither the executive nor judicial have power to give la w, but only 
to purſue the law ag it is, and that a particular inc onvenience 
ought to be preferred to a public miſchief. Now there can be no 

I | Mate than the aſſumption of legiſlative 
power by thoſe who are not authoriſed, for neither liberty nor 


remedy inconveniences, Which experience had diſcovered in for- 
mer laws In the very inſtance of a ſheriff, where the ſtatute had 
e expreſsly reſtricted his holding the office to one year, other ſtatutes 
re paſſed afterwards; reciting the damage that had enſued, and 
| providing a remedy in future. Neither the executive nor the ju- 
Atlcial undertook to remedy the inconvenience; but they waited 


ie interpoſition of the legiſlature, who alone were authoriſed to 


* 


redreſs the eyil.— The Englimm ſtatutes relative to the office of ſhe- 
Iiff do not extend to New-York as a rule of conduct, but the con- 
ſſituiion affords che only rule of conduct at preſent on the ſub- 


Jeck; yet the rules of conſti uction of laws are the ſame in New- 


Vork, as they are now and ever have been in England. Indeed 


Af o 


_ "'] take it the principles of conſtruction of laws are ſimilar if not 
A pours the fame throughout all countries that are governed by 


17 


Jaws. From England however we firft drew. the principles of 


*ourjuriſprudenes; and by the conflitution ofNew-York9, the com- 


man law of England, fo far asitis not repugnant to that conflitu- 
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& © The caſe then f the Engliſh ſtatutes 
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. d ah. tin . . f. 4.19%. 


2180 me chat Richard R. Smith was not ſheriff of Otſe. 
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_ relative to o herd! s in point; and ſhews, that there i is no other pow» 
55 hut that of, the,legifature, Which can do away the ſorce of 
Plain x ds, cither by. tber * diſpenſation, in. a caſe 
-\imttfar to the preſent, 


Bat even if Mi. Smith.c cou Ga be 1 pe le d, upon any den ; 
of the words of the conflituion to have. hach it in bis power to 
. continue in the "office of Therilf after the. ck day of February, 
1792, when lis office bad expired as well by the terms of bis 
cominicßon as dy the Cx greg ko of the coptiitution; yet it n 
e be ſuppoſed that he Was compellable to do ſo; and it p- 
pennt, that he had formally announced his determination netto 
acdept à tEappointinent at the end ot the. year, and had actual7 
ctepted and exerciſed another office which, þy the terms of the 


- confllitution, was Botorioufly incompatible: with his contnung io 


be ſhetif Hen 5 0 me. to ha ve complatly abandoned the * 
l office of ſheriff 


. titty of his receiving and ſending ſorward. 


2s not to have been e 1 7 de faGo-at he 


he ballots; for haymg 
abandoned the office once aſter his year N. | 


ave Fen ſheriff.to all A . 
purpo es or to none. He could nat: chooſe What buſineſs he 


Would do and what ave We; ; to be no fert one day and 
| ſheriff again the next. Suppoſe, * der che circumſtances lated, _ 
that Mr, Smith, after the end of his 15 5 had reſuſed to ſerve __-_ 
ces when tendered to Him, would either he gr bis ſureties be Jja- 


bee to ſuits? Certainly not; he Was no longer ſheriff; he had 4. ED os 


en notice that he would. not continue beyondthe Near, 
op .CLINTON. : 


* Fes reaſon to dl that the N 
caſe was fullcint,” . 


7 } 8 


by pal in LR SO 


lock. [37-00 rd Fo 115 1 as 


1 appears to me 0 that a cl FE Rs RD fox a. 
yn purpoſe, carinot make a deputy, whatever the practice 


may have been; ande am inclined to think, that the practice f 


here it exiſts, will be found to be confined to the caſe of under- 
 ſheriffs, duly conftituted, with general powers, and FEgally ve.” | 


| into Office. 
I ſhall conclude with one > obſervation ;=thatinr the Don 


| of poſitive laws, enacted by a competent. authority, the, utmoſt Bin.” 


berality that Gan be indulged extends no farther than to:difeover © 
the meaning of the legiſlature, from all the words of the law taken 


together; and that where the words are plain and cleargthejudge 


0 my. 5 — 


le bound to e them N a the. cant gnenck to * Was 


= Out, he conld not 
make his election 4 ſecond time. gy hae 77 a particular ogca- 
fon without à ke- appointment, He muſt 
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EDMUND: RANDOLPH, Evo,” 
i nnd DO WP Yu d IS 0G 
de Conflitution-of New-York; it is declared, that the ſu- 
D preme executive;power and authority of the ſtate ſhall be wet- 
ed in a govemot i and that ſtatedly; once in every three years, 
5 wiſe and diſcreet ſrecholdet of the ſtate ſnall be by ballot.ele&ted- 5 
governor by the freeholders, qualified to elect ſenators z; and that 
the perſon who hath the greateſt number of votes within che ſtate 
ſhall be the governor.thereof,. „ EIN rs 295 HOIEE PE vr A : 
Laws had veen pafled at the firſt, fourth and ſeventh ſeſſions of 
che ſegillzture of New-York, upon the ſabject of elections; but 
theſe were repealed on the 13th of February, 1787, by an act 
for regulating elechions, t preſcribes among other things, that all 
elections ſor governor In all be by ballot, that they ſhall be held, 
np, and by cities, towns, manors, preęinets and diſtricts, in all 
| other parts of the Hate; that the laſt Tueſdax in April in exerx 
/// tags on which theelefiono aro — 
be held ; that the reſpechve town elerks, ſuperviſors and allefſors _ 
in ſome caſes, and the mayor, recotder, aldermen.and common 
co mcil men in two others, ſhall be the inſpectors of the election 3 
that the clerk of the ſenate Hall notify to che Merifſs the choice of - 
a governor : that each ſheriff ſhall tran mit a copy. of the notifica- 
tion to ſome one inſpector: that each inſpectox being notißed, 
ſpall give notice to the other inſpect ors, Who are to publiſh the 
election: that the inſpectors ſhall'appoint.clerks ſor keeping ble 
poll liſts, under their direction and view: that the inſpectots hat 
preſide at every election, and conduct and direct the ſame, accord- 5 
ing to certain "regulations, and ſhall be the rebwrning officers? that 1. 
on cloſing the poll, the poll books, or liſts, ſhall, atter due exa- 77 
mination and correction thereof, be 113ned. by the in ſpectors at 
tending, and by the glerks ; that the bos containing the ballots r 
tickets, ſhall be taken Out, and withour being inſpected, ſhall, to- 
gether with the poll books, or liſts, be immediately put up under 
cover, andindlo{ed, and the incloſutg#ſhall be bound with "tape, 
and ſealed in (ſuch. manner as to preventits DEN OPER without - 
diſcovery : That the inſpectors preſent at closing the poll ſhall. 
then put their fals, and write their names. upon the fame inclo- 
ſure ; that one ofthe inſpeRtars.then preſent, to be appointed for: - 


* 


that purpoſe by a majority. of them, {hall deliver the fame ,inclo-. - 


| ſure, ſo ſealed up, to the ſheriff of the county without delay 2 | 
1 That the ſheriffs hall, upon receiving the fald incloſutes, ditected 
to be delivered to them as atorefaid, without opening or - infpedt- 
ing the ſame, or any or either part of them, pin the ad eneloſures 
and every of them into one box, which ſhall be well cloſed and 
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ated 1 vim} . FR 1 1 ih 7 name 6 1 
county wrote on the box, and ſhall be delivered by him, whe. 
out opening the ſame, or the incloſures therein contained, Ln 


the office ot the ſecretary of the ſtate before [the laſt Tueſd: | 
_ May in every year ; where the ſame ſhall be gfely” kept by the " 
ſecretary or his deputy, unbroken and*unopened; until the mes. 
ing ofthe. perſons: appointed ro canvaſs and eſtimate the ballots” 
therein contained, when he ſball deliver all the'fatd boxes unbro- = 
ken and unopened to them: That the canvallers ſhall, on a cer. 
tain day, proceed to open the faid boxes one 'after the other, and 


the incloſufes therein e6ntained} reſpectiyely, and eatwaßß and ef. 
timate the votes therein contaitied: That when they Thall be e 
to deter mine Who, by the greateſt number of votes, ſhall have been 
choſen, they ſhalt, "without delay, make and ſubſcribe a certificate 


| _ of their determination”: : That al queſtions' Which ſhall ariſe | upon 4 
ſuch canvas and eſtimate, or upon any of the proceedings therein, 
mall be determined vs, to the opinion of the major part o 13 


the can vaſſers, and their jud ment and determination ſhall, in all 5 


cCaſes, be binding and conclufſyve: That the canvaſlers, before they 


proceed to 9 any of the boxes delivered by the ſhesiff, ſhall 


 _  takeand ſubſciibe an oath, that they will faithfully, honefily and | 
impartially canvas andeftimate the votes contained in the boxes, | 


delivered into the hands of the ſecretary of the ſtate by the ſherifls 
of the ſeveral counties, and that they will publiſh and declare the 1” 
perſon, who hach the greateſt number of votes for governor, to 


be elected to the faid office, The foregoing abſtract compriſes de i 


eſſential parts of the electon aw, which remain unchanged by: ay . 
ſubſequent act. 


The aft Tueſtay If April, in the 8 year 1792, was the 
ary of the el8ion of a governor for the ſtate. of New: 


' Difficulties "0p Ann on the” propriety. of aiming certain 


votes, of the counties of Otſego, 1 and Anton; each 'of 0 
by with Ts the following peculiar fa 


SR \ , 


The fads concerning the county 27 0% 9. , 1 Wy . 
nftitution provides, that ſheriffs be Mes ppointed, 


"an that the ſheriff ſhall not be e of holding wy other of + 

ſice at the ſame time.” 8 
On the ryth of February 1792, Richard R. Smith was appoint- | % 
 edſheriffof the county of Otſego, and bis commiſſion gave him. 


the cuſtody of that county, either for one year, which wouldex- = 


pite on the 1th day of February, or expreſsly until the 18th 5 
dap of February 1792. Ca 


On the 13th of January 1792, bis aeclined 2 reappointment 0 | 
bya letter t to the cool of appointment. TT TE 


5 i 1 # 


On hs york March 1792, Benjamin Gilbert was appointed 
ſheriff of Oils o, with a-commiſſion'to keep the county: until the 
ich da - Febtuary following, * the commiſnon was delivered 


82 be fot warded e mn; Aa en the 11th of! 
17 whey el & into the office. 


* 5 * 6 
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Ons as e april 1 82, the Kid K R Sith was 


25, ee e town of Otſego,”in'the county. of Otſe- 
5 e of Wan officers for the ſaid co 
The ballots taken inthe county of Otſego 3p overnor, ere 
Akivered by the inſpeRors to the ſaid R. R. Smith as ſheriff, and 
799 incſeſed in a ſufficient box, on ot about the” gd day of 
ay 1792 ;' andthe box was by him committed ar f 2 
_ perſon, ſpecially deputed by Him for the purpoſe. of delivering 
| 15 . Roe ſedtetaty | 01 the ſtate,” and it WAS accordingly dee 
- liver 


A ſmall bundle off papern(tetoſe 404 Saled, was delivered * 


the ſecttary with the aforcid. box; and on the bundle theſe 


words were Witten by the{ſaid RR. Strick, che votes of the town 


of Eherr y' Valley in the county or Otfego, R. R. Smith ſheriff.” 
The fituation of R. R. Smitk, with reſpect to this office of ſhe+ 


riff, Was coniienicated vo fe Fry Brings late 11 the cant» : 


| Valſers "6fficially. * LE #4 
n e penn the county of” Thig 5 

The wentk of Tioga delivered the hox, #4 +0 the ballot 

* this county, to B. Hovey, his f eciat deputy, Hovey ſet out 


on his miſſion, but HE, taken fick on his journey, delivered the = 
Hok to H. "Thompſon, his | s elerk, Who Kelter it into the Tecres 


devs Sher ü Ps i 4 L000 1 
Fuchs ern 11. cba ty of Cinton. 


The werft of Clinton deliyered the box; contsining 95 hat 
f i of this county to 'A' perſon, who had no written depytation ; 
nor any other büt what appeared from his own affidavit, The 


box was, however; delivered into che ſecretary of ſtate's office, 
pos he foregoin hg ſtate nent, the opinion, which T+ am about 
46 give, is founded, If there be any other cireumſtance of real 
influence, it forme AW part of tie gafe, which 1 deus. This re- 
mark, though proper on moſt occaſions, is almoſt neceſſary on the 
preſents: Hince the folmion of the various queſtions; *rns upon 
te juxiſprudence of NewYork, with which 1 cannot} 
2 LOOPY 2 bag but * en en my tende on 
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ja tie Tech dag of March, untl the a Tueſday" wi May, 


velday in'May-1792, affifted a weh! in the 


tend. to _ 


4344". 
1 


3 * . 


r Nt N ee 
. 5 1 ſhould * 1 refills. to enter into the e ad 
Inot known that, 1 might mark, with preciſion,. the ground 
which] move; and were I not con{gious that, notavithſtanding 555 | 
warmth which has — diſpla ed in this debate, I am, a reger et, 
o any,impulle which may obſiru the purſuit of truth. = 
As the ipute inet aſſects the three WY, Otte 
Tioga, and Clinton, 1 ſhall claſs my obſervations under hof 
ue ON. eq. v2 8 i 198 
I. Tux COUNTY or OTSEGO, 5 
The ſervices required from a ſheriff, in the . govyer: 
Hor are, I acknowledge, merely. of a miniſterial and c 
kind. He is only to receive from the inſpectors the incloſures of 
the ballots ; ; to put them into a box without opening or inſpeRtin png | 
chem; to wiite the name of his county thereon ; to epcloſerand = 
feal it, and to deliver it unopened into the office of the ſecretary - 
of the ſtate. Theſe acts, however, re important, as the fidelity 
and punctuality of him, who ſhall be employed in them, can 
beſt infure a genuine indication of the piblic ſenſe, But if they 
were of leſs. eſtimation, than they really are; the canvaſſers mult 
expe the performance of them from a ſhersff'; ſince, in the pe- 
remptory language of the. election law, they are hound by oath, 
faithfully, honeſtly, and impartially, to canvaſs and eftimate the 
votes, . in he boxes, delivered into the office of the 4 
cretary of the ſtate by the ſheriſ of the ſeyeral counties. 
If then the ſheriffs be thie legal agents, and thoſe only, of whor 
the canvaſlers could, without perjury, take notice; the next en- 
quiry is, whether R. R. Smith was ſheriff of the county of Otſego, 
when he received and inch ed the bras that i is, after the exÞl- 
ration of his year of office? 
Every degree of official” power. muſt derixe i its exiſtence. ulti- 
mately or immediately from the people. To the conſtitution 
thereof and the laws of New-York; 1 appeal ; referring, at the 
lame time; to the common law and ſtatutes of England. for 
ſuch light as their authority or analogy may fumiſn. "© 
I be conſtitution declares, that ſheriffs be annually erty 5 
; and a conflitution isthe paramount ſtandard, to which oe ordina- 


ry legiſlature muſt conform. Hence no Jo of News Vork, not 


even that of the 19th day of hy chapter 23, which 
has fheriffs for its object, attempts to Peel he 3 of Ace; - 
but all the laws ſeem to reſt it intirely an e conftitutio 
To be © annually affoinicd” implies, chat an appointment i, 10 70 
Jaft but one year. There is no other interpretation, of. Which 
theſe words are ſuſceptible,; unleſs it be, that the councikof ap- 
pointment ſhall, once in every year ſhew their-pleafure, by ap- 
Pointing: A perſon, without eee th on um ay jawhoriy, 


\ 


Fd 
8 


until othet burg 
order and pro: 
pointed untiꝭ the th of October following, and. until another ours 
 geſs ſhoulu ben elſſed und fworn'mayor:; and forever after, yearly, 
on the gth of ober, a mayot was: to be ch hoſen, who, being 
ſworn, ſhould bear the office pf mayor for one Pear, then next 
following, and until anoiler ſhbuld be choſen in his place. Al- 


La, 1 ws 


This enden es cannot * rve a n An appointment 
N found, if it does not operate on a vacaney in Office; 

to clear the way for an annual appointment, the ) 

——— appointment muſt annually ceaſe. Nay, if the ſame 
perſon bu be rer appointed ſor theſecond year, be bold under | 


tbat re- appeintmeht alone: 


Ia I. Strange, page 625, 5 hn, caſe of Foot,” *; Prow 1 
which mie pale un ndly. to my doariney” T3 + ah 10 

1 © Foots. verius — mayor de Trurßß 
- The may or was choſen out of the aldermen, aa m 


cleg fab on a trial at bar was; that the aldermen ben | 


leon had; been in Þveral years, and had none of them 


| been ür esd Within year; On a bill of exceptions the court 
was of opinions. that the election of the mayor was void for want 
of an annual election of the aldermen. But upon etror in the 
exchequer chamber, and two ſolemn arguments, the judgment 
was reverſed ; and it was held that the words annuatim elegend 
were only directory, and that an ani ual election of them was not 
neceſſary to make àn election in their preſence good: And King. 
J. de ©. B. who delivered the Opinion of the court, compared 
it to the caſe of a conſtable, and other: annual/ officers, who. are 
good officers after the year is out, until another is elected and 
| worn, The reverſal affirmed im parliameht. 


Wny were the words, © ummun ts be cleled,” hid to be only 


3 directory ? mot becauſe theit true meaning impoſed no obligation 
of an annual election, but becauſt the charter, requiring thè elec- | 
tion, ſuffered the old aldermen to contnde, until others ſhould 
be elected and ſworn. The final deciſion was made in parlia- 
ment, as may be ſeen in zd Brown, 167: Queen Elizabeth had; 
by charter, appointed Henry Rawe, and three others, the four. 


firſt aldermen, to continue to the 9th of October following; and. 
geiſen ſhould be eleclid and ſworn, according to the 
provition/for electing a niayor. A mayor Was alſo ap- 


thought would have been more fatisfactory to inſpect the char 


ter at large, yet enough is diſcloſed in Brown s report to ſhe w, that 


the ſeats of future aldermen ſtood upon the ſame ground with the 
original aldermen, namely, until ſucceſſors ſhould be elected and 


ſworn. A ſimilar extenſion of oſſice is not to be found in the 


conſtitution of New - Vork, for it adds nothing to the command, 


0 er be b ee * truth it a well * 
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doubted, whether . Se dr 1 05 2 ay: 
corporation, ought not to be received wich caution, in a confli-. 
tutional-ſubje&, as that of appointing; ſheriffs:is, in defnnce of 
firong & plain words: r this might of itſelf be an adequate 


reaſon for paſſing over compariſon of-Chief Fuftice/King, Who 
. delivered the . hr 


ox. of the court in Strange, and in general af - 
ins, that annual officers are good officers aſter the year: is Out. 
until others are elected and worn. But au anſwer may, with 
proptiety,. be poſtponed until we ſhall be informed; whether he 
reporter has not omitted ſome expreſſions: of the judge, equivalent 
to thoſe omitted in the recital of the — what ate L 
the preciſe wolds under pes annual officers alluded to are 


k f A . 18 


1 . 1 AC 0 


N Aan * 115 12 N by 
8 e propounded 10 thoſe vo 


happeits f in ro, year that .or one elthecoutiibets New-York, 4 
members; of a ſhould not be returned ? They ate to be 
annvally chaſen, as ſheriffs ate annually. appointed. Would the: 
terms, © g1nually to he chaſan, be aſſociated with n implicati- 
on, that the former ee Otis EY were! 
0 nin HCG. 
; as. been ſugge 26 alk ument; at t pro- | 
viſion; againſt ths capacity:of a ron td © bed de office” of a2 
| Hheriffmorethan four 
_ to hold until the expiration of four years if no other a 
ſhould be complete. Ihe negative form of this paffa⸗ 
conſtitution, renders it impoſſibſe to be wreſted into a pofiti 
Rar tengo power. Bar i it mow r chat fic, | 
on holging that or: years ſucceſs 
fel,” „ee ae him for four years under the 7 
appointment, any. more chan, if he had been capable of — 8 


yeats ſucceſſively, amounts to an allowance 


| poined duing ie he tnight have remained during life under the = 
old appointment, It isprefumed; that mething more muſt have 


che authors of the reaſoning now combated- It, by 


muſt have beek coltemplated;: that the office of ſhaviff is holden = 


during the; pleaſure of the council of appointment, and, therefore, Is 
until that pleaſure ſhould be Tk the officer might remain . 

for our yean, In the 28th ſection of the conſtitution: it” is or- 
dained, That when the düraũbn of any office ſhould. not be aſs 
ceriained therein, it ſhould be te be held i during! the 
pleaſure of the council of appointment. Even tho Wa ſup» | 
poſe the ſhrievalt y to be an office of this deſeriptiofi; muſt 


that beyond'fout years. the council of appointment them Ives, - | fs . 


could not retain the lime ec, and chat their pleaſute is necem 
arily ae 0 the e . yy In * 


- 
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mandier; 3 3 —_ N for . fl pew m 1. 
Fg removed within the year, yet cannot he be*tontinnge 


appointment over that year? But is the office bf ſheriff (rue | 1 
on the pleaſure of che council? Is not its duration aſcenaned. } 
when an appointment is to be made every year. Liefer to the | 
foregoing obſeryations,.om the words, © a:zuaally appointed,” in | 
ſupport of the opinion, that its duration is aſcertained, and sghere- 
fore, independent of the pleaſure of the council. ; 

\ I view,. with: reſpect, three objections, which may be ns | 
of againſt that comment on che two. ſections of the conſſtution. 
which eventuates in the denial of the power of a ſheriff to. hold 
10 we Ar- by * of che ſame nn W than one year, 

ma a N UE Ra} 3 
Sn That: go gh of unge is too facred to bethwarted, wit 
our the mol} obvious neceffity; v >: 
- $4 That, according to my ſeniment, the counties. may. be 
on deptived of lber er 1 5 
195 And, That a gov way, upon theſe 8 5 
taking 0 votes, Sick he u pee to be-againſt kit, „ res” 
__ every argument, founded on mere inconvenience, Ioppoſe 
ro general. maxims, that the exerciſe of power, beyond the 
ned, accords not to the genius of republican govern- 
— and that no incanvenience can counter balance the danger 
of exceeding the authorities delegated by 4 conftitution,, I mean - 
Hot; however, to ipfinuare, That thoſe who fhink differently, poſ- 
ſeſs a ſmaller; degree of republican fervor than others. Lrefort 
to the charateniiic of the: GP Vernente ay 3: a Ae of 5 
| onen, 1 . 13 

But let us be moro partlanlar. FL 20S 5 
1. The ver facredneſs of the. takin of 5 at 8 2 
of rigor; In infiſting upon thoſe rules wich are deſined tö be tine 

outworks of its dene In proportion to its magnitude, is is it in 

the hazard of being abuſed; ſnce che temptation is mote Molent. 

With this belief the legiſſature called upon the ſheriff oftcially to be. 18 
dhe fiduciary of the ballots,” Through this pure channel delineated — 

by law, ok they,-therefore,to'come—Otherw vs fabtilty -- + Fo vl 

_ refinement may, by degrees, Teduce” this ſecurity gainft rnd LI. _ 

a mere nullity. . 15 „ 

2. The ſecond e would omen weight; fa 5 | — 

tutional mode was not pre ſeribed for the. ſucceſſion of ſheriffs; 2 

By a timely 8 and à timely qushfcation, the cham 3 

will, moſt common]! be ſupplied. The purpoſe, then, of con: = 

unuing dhe old ſheriff, "muſt be, to remedy the negligence A 

cCounell, or of dhe new ſneriff. In either of thele xeſptts, it is | = 

certainly better to rely on the INCeRUVE, \ which public duty, and 
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. 
the dread of public puniſhnment may afford to the com," 08 
on the readinelſs with which men enter intp the lucrative offices; 
nan to ſtrain the conſtitation. Can an inſtance be recollected in 
which one man is indulged in the exerciſe of a power upon no 
mote plaufible ground, than that two others will not do, what 
would ſupet cede the necefſity of fuch an exerciſe of power ? Here 
indeed, the council had performed their part early enough, to wit, 
ö on tbe Igth of March 179, by the appointment of Benjamin. 
4 Gilbert. In the courſe of human aftairs, there will be vacancies, 
in the office of ſheriff, which lie open ſor ſome time without any 
temporary ſubſtitute being marked out by ar- 
3d. The third objection has in a great mea ſure been anſwered 
vnder the ſecond, It may be anſwered further. Unlimited con- 
ndence in public officers is not to be required; but à reaſonahle 


\ 


confidence is due to them. If the convenion, which framed. the 
conſtitution, or the legiſlature, which paſſed the election law. 
were governed by this conſideration, it muſt be concluded, that / 


they jaw not ſufficient grounds, for ſignifying their-diftruſt, and 
therefore deſignedly omitted a proviſion againſt apoſlible*delin- 
quency. . That jealouſy did not prevail in the convention againſt 
the governor oft this head; is manifeſt, becauſe he is.conftituted a 
member of the council of appointment. That it did not prevail 
zn the legiſlature is equally clear; becauſe the ſheriff, although to 
be created through him, is a miniſter in his election; and it would 
be a vaſt ſtride to attribute from a ſuſpicion, recently entertained, 
and not preſumed as yet to be verified in any manner, a meaning 
10 words which it was not originally intended they ſnould bear. 
duch a ſuſpicion too becomes leis warrantable, when we recur to 
the other characters, in the council, who muſt be ſome what ac 
ceſſary by their filence to any ſcheme of a governor; before iti 
can have effet... It 
To this brief examination of the above objections, I will ſub⸗ 
join a queſtion to thoſe, who advocate a ſuppoſed authority in 
N. R. Smith, as growing ont of his paſt year of office, upon the 
idea, that the pleaſure of the council was not revoked. Was he 
£12ycliedby the conſtitution to execute it after the expiration of 
ihe year, until a ſucceſſor ſhall be:qualified, or might he chooſe ? 
It probably will not be denied, that he might reſign during the 
period, which is faid to be attendant on his old year. His letter 
hen ofthe xgth of January 1792, isa declaration that he will not 
condnue after the year. No form is fixed for reſignations. His 
conduct explains his own judgment on that letter, for he aſſents 
to be elected into the incompatible office of ſuperviſor. It Was 
necopted by the council, as a reſignation; becauſe on the goth of 
Merch 1792, they gianted the commiſſion to Benjamin Gilbert. 
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11 eee it were even to * l 5 A pee wit to 


an office, may, though once extingyiſhed by a reſignation, revive 


. the con ent of the council, as if it had never. been” "abavdoms 
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we — one. we 2 1.5 5 * * a vol 1 X * 
When we paſs on to tlie 93 8 of Eogland, Ar occur 
"ch attract our. notice. It is acknowledged that the 1 4. Ed. 3. 


"AE 1. ch. 7. 28. Ed. 3. ch. 7. 42. Ed. 3. ch 9. 46. Ed. and 
23. Hen. 6. ch. 7. forbid a ſheriff to tatry or | abide in office, 
above one year; and yet it hath been ſaid, that a ſheriff may be 


appointed during the king's pleaſure, 1. Black. com. . 


Thee ſtatutes, and con equently the deciſions upon them, ne- 
ver carrieg any intkinſic authority to controul the conſſit uon; a5 
may be ſeen in the 2 fllt ſection of that inſtrumenr. Nor did the 


 Nathifes themſelyes exiſt after the firſt . of 'May TOs 32 7 


aw of the 221th of February 1788. 


They can be uſed, therefore, only a9 iluſtrations; injure 
© not my poſitions. Ahſtractedly from the opinions of judges, few 


5 Fraud heſitate to pronounce,” that no king of England could | 


; gall Y grant a commiſſion, Which ſhould go over the year. Black- 
done himfelf, though unwilling to declare this explicitly, pre- 
_ ents a contrary opinion to the public eye; not as his Own, but 
+ me oy: doubtf I phraſcology, Which betrays hig difapprobation, 

It is faig;”: Nay more, He quotes Milton's caſe in 4. Rep. 32, 
2s the baſis by” this 7 This determination was preceded by 
another in the year book of 2. Hen. J. 6. which was built upon 


The diſpenfing power was recognized at the time of Milton's a 
Judication; and under ſuch auſpices, no ſtatute coyld thwart the 


_ the diſpenſing power of the crown. 2. Hawk. P. C. C. 37. ſec. 15 


royal pleaſure. In what. part of the conſtitution of New-Y ark - - 


is this tremendous attribute to be diſcoyered ? In NONE. 4 
The very recurrence to the prerogative, as ſhe 20000 for a 


5 ſheriff holding ovet, announces, that the, limitation of one year, 


5 old otherwiſe haye | been e * the g weren 
of the ſtatutes, 


— 
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To the fame effect, might the 38. Hen, 6. ch, jad Ed. 1 5 


ch. 4. be cited, by which pardons are grafited to fc 
unuing in office more than one year, in defiatice of the 14. Ed. g, 


eh. 7. which was an offence not pardonable by the king. To the N 
fame effe&, might be cited the 9. Hen. F. ch. 5. And 12. Ed. 4. 


ch. 1. permitting the king to keep ſherifls in office for four. ea 
againſt the injunctions of 1. Ric. 2. ch. 11; and f, Hen. 4: 


and alſo the 17, Ed. 4, ch. 7, impowering ſberifls, after their wb . 


to execute certain process. | 


. 


::. of ipenig preogue would = 
only enable the king to ſet the ſtatutes aſide; and a commiſſion 8 


like that, granted by the council of appointment, could” never 


imply an intention in the king, that the office mould ſurpaſs the 


year," | 


The common law ſupplies another turn of atgiintietit, by on ⸗ 
fir ming various acts of officers de facto and R. R. Smith is repre - 


ſented to be in that predicament, There are, it is truè, many 


examples of this kind, and amang them is that of a ſneriff de facto. 
To enumerate them all, or to draw the limit within which a 


kits for cor - 


+ £4 5 


ſheriff de fab will be tolerated, is a taſk which need not be now 


undertaken. Suffice it to obſerve, that it is not every man who 
ſhould pretend to be ſheriff, that would be admitted as uch. The 
Btitiſn books themſelves would diſcard the Clairps of him who 
may have reſigned, or may have been diſcharged. What reſig- 
nation could he more deciſiye of R. R. Smith's wiſhes, than his 


letter? Was it not complete, When the council proceeded to 
another appointment? What writ of diſcharge can be more pow- 
erſlil, than a commiſſion which has expired, as all, who peruſe 


it, will conſeſs, and a conflitution,, which would have been vib- 
lated, had that commiſſion exceeded the ſpace of one year? In 
{ New-York, a regular writ of diſcharge,' according to the regiſter, 


or any other form, is unkniown—-In England, the office is com- 
menſurate with the royal will, Hence the former muſt haye s 
peculiar mode of terminating the office, and is not aſſiſted, in this 


circumſtance, by the analogy of the latter. It would be unuſual = 


too, even upon the defacto doRrine, to ſuffer R. R. Smith, who 


had not exerciſed the office from the 18th of February to the iſt 


of May, to re-exiſt, aſter. this interruption, for the performance 
J.. : r 


It has been ſuggeſted by ſome able men, hat it was not with- 


in the province of the canvaſſers, to in veſuigate the-title, by Which 


R. R. Smith claimed his office, 


The introdudtion of ſherifh into this buſineſs wak lncontem- 
plation of their office; and no private individual appears to have 
ed wich it, 


7 


been deemed by the legiſſatute, -worthy to be intrut 


Gn. 


Whether the box paſſed through the hands of the ſheriff, is, there. 
fore, à material enquiry-to'be inſtituted ſomewhere, Not more 
than three deſcriptions of perſons can be preſumed to be connect 
ed with it; the inſpectors, the ſecretary of ſtate, or the canvaſſers. 
Among the functions of the inſpectors, only one has the moſt dif- 
tant affinity to this branch of the ſubject, namely, the delivery of 
the inclofure to the ſheriff of the county, For themſelves, indeed 
they are to judge who is ſheriff ; but the law does not beſtow ott 


them the privilege of forcing a man, as ſheriff, upon the canvaſs - 


ers ;; Who are not fubordinate to the inſpectors, and ate equally _ 
bound by oath, for upright behavior. The ſecretary of the ſtate 
is ſtill more remote from the right of dictating to the canvaſſers, 
The boxes are to be delivered into his office, where they are to 
be kept by him, for the can vaſſers. He ſtands between the inſpec- 
tors and canvaſſers, as the de poſitary, and has no other relation 
to them. What might the clamor be, and how often juſt, if be 
could admit or reject boxes at his pleaſure, and without the nega- 
tive of the- cabvaſſers “ He would be the maker of governors, _ 
Blur ſo far is the ſecretary from arrogating an undue authority, thar 
he, by his report, brings the queſtion directly before the canvaſſers. 
To them, therefore, it belongs ; their office involves diſcretion; 
and being appointed by the legiſlature, they are the ſecurity of the 
repreſentative body, that a governor ſhall not be illegally choſen, 
But if R. R Smith had been ſheriff, ought the bundle of votes, 
which accompanied, but was not encloſed in, the box, to have 
been canvaſſed ? If it was not prepared by the inſpectors, the 
excluſion of it was inevitable for this cauſe, as they ought to have 
firſt put their ſeals and written their names on. the encloſure, Ad: 
mit, t hen, that it was prepared by the in ſpectors. 
The committee are to open the boxes, and the encloſureg 
therein contained, and to eſtimate the votes therein contained. 
Would it not exceed their commiſſion, to eſtimate votes nat there- 
nin contained ? Until the preliminaries againſt fraud, which the 
law has exacted, ſhall be complied with, the votes are not in that 
condition in which the law intended them to be, before they were 


counted. Under this impreſſion, the box becomes more momen- 


tous. The ſheriff is to put the encloſures into one box, upon re- 

eelving them. that is, as ſoon as he receives them; and thus is 
he cut off from that opportunity of practiſing unfairly on the en- 

cloſures, which delay and two boxes might produce. | 


What is to be the fate of the bundle of votes in the box? Thoſe _ 
naot incloſed were rejected, becauſe they were not authenticated 

_ according to law, and, being deſtitute of authenticity, they are ag 

jf they had never been given. 1 2 of one man is neither hei- 
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ter nor worke for its conjunction with the vote of another I F 
be. urged, that as the votes, not in the box, might have changed 
the election in favor of the gentleman who is not certified to be 
go vernor, the votes well returned ought to be thrown away 
upon a parity. of reaſon, the votes of the reſt of the counties ought | 
io be thrown away. For in a general election in a fate, the fuf - 
ſrages of one county have as intimate an union with thoſe of the 
others, as in a county election the ſuffrages of one part of a county 
have with thoſe of another. E N 


Had R. R. Smith, been a qualified ſheriff, he might have nomi- 
nated a ſpecial deputy for the delivery of the boxes containing the 
ballots; for this is a miniſterial act, and the law of New-York 
demanded nothing excluſively perſonal from the ſheriff—SeeDalt. 
3. 514. Hob. 13. 7. Co. Rep. 11, Cro. Eliz. 294. Levet vs. 


Ferrar. 1] CC 
. Tm COUNTY or TIOGA, 


For the reaſons. beſore aſſigned under the head of Otſego, N 
Hovey, the ſpecial deputy of the ſheriff of Tioga, might have 
delivered the box into the fecretary's office. Although H. 
Thompſon be Hovey's clerk, yet is he an abſolute ſtranger to the 
ſherif himſelf. It is a fafe general aſſertion, that delegated pow- 
ers cannot be delegated over, by virtue of the mere delegation in 
the ficlt inſtance. And though a ſheriff, to whom a writ is direct- 
ed, may impower another to execute it, that perſon muſt perſon- 
ally evecue it. Palt. Sh. 147. The accident of Hoyey's indi- 
poſition, on his journey to the office, does not vary the conſe-. 
quence. There certainly can be no room for ſuſpecting, that it 

was ſeigned. But if fickne on one ſcale be an excuſe, ſo it may 
on another; ſo may other excuſes, equally. powerful; until the 
aſſurance, afforded by the charger of a ſheriff,” ſhall, by piece 
meal, be annihilated. Could the committee of canyaſlers believe, 
that the clerk of a ſpecial deputy of a ſheriff, was the ſheri himſelf, 
in the ſenſe ot the MW -) en BE 


III. Txz COUNTY or CLINTON. 
Where a ſheriff is at liberty to depute, he may expreſs his will 
by writing or parol See Cro. Eliz. 67. Clecock vs. Derinis. The 
perſon, then, WhO received the box of Clinton county, Was 
qualified to deliver it into the ſecretary s office, if he was really 
deputed. Whether he was ſo or not, was a matter of evidences 
reſting with the committee, It the evidence produced was no 
more than the affidavit of the party claiming the power, t would 
go very far to ſuffer that, of itſelf, to preponderate, 


E oY 
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© I. That R. R. Smith was incapable of receiving, and of being 

che bearer; of the votes given in the county of Ottego.. | 
_ 2. That, bad he been the legal ſheriff, the votes in the box of 
Otſeg o might. have been canvaſſed; bur even then, / thoſe in be 
bun e could not. . „„ f py 


. That the box from Tioga could not be canvaſſled. 
4. That the propriety of canyaſling the votes from Clinton de- 

_ pended on the Judgment of: the committee, whether the parol 
deputation was ſatisfactorily proved, „ 
And, 5. That, under the election law, all queſtions, Which 
ariſe upon any canvaß or eſſimate, or upon any of the procted- 
ings therein, ſhall be determined according to the opinion of the 

major part of the committee met; and their judgment ſhall, in al} 
caks, be binding andconcluſive. 

e NR „ FFM. RANDOLIH. 


Philadelphia, Octaber 6, 1792. 
HE ſubjoined opinions have been received ſince the forego- 
1 ing papers were ſent to the preſs. They are printed to ſhews 
that the deciſion of the canvaſſers is approved by lawyers who 
have carefully examined the queſtion, and who, living in another 
fate, cannot be ſuſpected of being infected with the party prejudis 
©... OPINIONS. or OTHER LAWYERS. - 
WE have ſeen the ſtatement of the caſe, reſpecting the votes of 
Ong county. It is clear, beyond all doubt; that Mr. Smith was 
not ſheriffof that county at the ume of receiving and returning the 
Votes. His appointment, for a limited ume, was purſuant to law. 


When the time, for which he was appointed, commiſtioned and a2, 
qualified, had expired, he could no more be conſidered as heritt, 5 


than he could have been bad hie never been appointed. By vr. 
tue of the appointment, he obtained a certain-authority for a car 
tuin time. To fay, that by any implication whatever, that he 
was capable to do any act by virtue of that appointment, after the 
time for which he was appointed, had expired, involves te 
fame abſurdity,” as to ſay, that a man may exerciſe an office with - | 
out any appointment Whatever. | 
The conſtitution has eſtabliſhed the right of the people to cle 
the governor, but has left the mode to be preſcribed by the l gi! 
lature. When the legiſlature have preſcribed the mode, the pec- 
ple muſt conform to it; and to fay,.that a mode may be adopted 
by the. people, different from that which has been pointed 
cut by the legiſlature, in any inſtance, is inveſting the peo- 
ple with the power of repealing the acts of the legiſlature. Ihe 


I 
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; legiflature ought to preſcribe the moſteonvenient mode of election, 

and unqueſtionably it would be proper, chat in caſe of the vacancy 

of the office of ſheriff, ſome other perſon ſhould: have power to 

return the votes; but to. fay, that becauſe the office of ſheriff was 
vacant, that therefore the people were not bound to conform to 
the lawin returning their votes, is to deny that the 5 have 
that power in regulating the mode of election, which they neceſ- 

farily derive from the conſtitu tion. 

7j / TIIETT 


WE, the under written, have ſeverally confldered the queſtion ; 
Was Richard R. Smith, ſheriff of the county of Otſego on the 
third day of May A. D. 1792-7 And are clearly of opinion, that he 
8 was not, de jure or de fatto ſneriff of that county on that day. 
5 New Haven, October 27, 1792. T 

jp _- ASHER MILLER, 
DAVID DAGGETT,.. 
NATHANEL SMITH, 
DUDLEY BALDWIN, 


I has been frequently ſaid, and even in print, that Mr. Lewis, 

ot Philadelphia, has given a written opinion in favor of the princi- 
ples adopted by the proteſting canvaſſers. To prevent, therefore, 
the charge of partiality, it may be proper to remrak, that the 

compiler ot the above papers has never been able to obtain a gh: 

of that opinion, or it would have appeared in this collection. Tf 


| Mr. Lewis really gave an opinion to that purpoſe, why has it 

ö been thus eauiioufly concealed, when thoſe of ſeveral gentlemen, : 
. 10 much his inferiors in profeſſional reputation, were moſt in- | 
; dutiouſly circulated ? Is it credible that ſo powerful an engine 

g Vould have been left unemployed, at a time when every effort 

; Was made to confirm the prejudices and inflame the paſſions ofthe 

; 
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1 having been inſinuated in ſome late publications, that his 
A Excellency. Governor Clinton had occaſioned an undue 
procraſtination of an appointment of a ſheriff for the county 
of Otſego : WE, the ſubſcribers, members of the council o 
4 ec conceive it our duty, as an act of juſtice, to + 
declare, that his Excellency the Governor, at the firſt meet- 


ing of the council, after our appointments, which was held 


on the fourth day of February laſt, notified the ſaid council, 
that the times, for which the ſheriffs of the counties of Queens, 
Richmond, Clinton, and Suffolk were appointed, were nearly 
expiring, and ſuggeſted the neceſlity of immediately making 
new appointments for thoſe counties, which was accordingly 
 done—That, at the ſame meeting, his Excellency the Gover- 
nor produced to the council a letter from Richard R. Smith, 
then ſheriff of Otſego county, wherein he declined a re-ap- 
pointment to that office, and recommended a certain Mr. 
Wade to ſucceed him That his Excellency alſo, at the fame 
time, directed the clerk of the council to prepare, and lay be- 
fore the ſaid council, at their next meeting, a lift of the offi- 


—cers annually appointed, and thEtimes when their commiſſi- 


ons actually expired; and allo delivered to the council the 
different applications for the offices of ſheriff, and their re- 
commendations accompanying the ſame. That, at the next 
meeting of the ſaid council, which was on the ziſt day of 
February laſt, ſneriffs for all the remaining counties in the 
| Kate, except ſor the county of Otſego, and thoſe which are 
to be made conformably to charters, were appointed, and that 
the only reaſon, why a ſheriff of the county of Otſego was 
not, at that time, appointed, and the appointment ſuſpended 
until the day it was made, was owing to a diverſity of ſenti - 
ment in the council as to the perſon to be appointed, which 
induced them to poſtpone the ſaid appointment, in order that 
they might have an opportunity of obtaining farther informa- 
tion on the ſubject, and that Mr. Van Renſſelaer joined with 
the ſubſcribers in expreſling his defire, that this delay might 
take place, and aſſigned, at the time, his reaſons for ſo doing. 
And the ſubſcribers further declare, that they never diſcover- 
ed any diſpoſition in his Excellency the Governor, either at 
the above or any future meetings of the council, to defer that 
or any other appointment beyond the time in which they 
. ought to have been made; but, on the contrary, he ever ap- 


| peared to us tobe anxious to have the different appointments = 
wa he; ITT. . 
And theſabſcribers do further declate, That, except at the 
firſt and laſt meetings of the ſaid council, three members, to 
| * the ſubſcribers and Mr. Van Renſſelaer, only attend» 
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